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That is compounding 
at rather better than 
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RESERVES £1,922,000 
3054 








THE 
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At nearly 60 this widow living alone went blind. Suddenly life was full of 
difficulty and danger, her own home unknown. Like thousands of others she 
turned to the R.N.I.B. who helped her learn to live in the dark! Now she can 
shop, read, run her little home with confidence. 

In the first months of blindness, it means more than words can tell to have 
skilled friends at hand who can help you find your way in the world of 
darkness. The R.N.I.B. works for all Britain’s blind, helping them in a 
hundred ways to live useful, active lives. 

This vital work depends on voluntary support. Many blind persons will 
have reason to be grateful if you commend the work of R.N.I.B. to clients 
seeking advice in the preparation of their wills. 


The R.N.I.B. helps all Britain’s Blind 


The Royal National Institute for the Blind, 224 Great Portland Street, London, W.1. 


(Registered in accordance with the National Assistance Act 1948.) 
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J.N.E. Charitable Trust 


promotes charitable objects in 


ISRAEL 


and in particular, helps to 

settle Jewish Refugees on 

the land in Israel 

For your guidance, the appropriate form 

of legacy is given below : 
‘I GIVE to J.N.F. CHARITABLE 
TRUST (hereinafter called * the 
Trust’) whose registered office is 
at 65 Southampton Row, London, 
W.C.1, the sum of £ 
free of all duty to be applied for 
the charitable purposes of the 


Trust.” 


Please apply for further information to 
The Secretary 
65 Southampton Row, London, W.C.1 
(MUSeum 6111) 
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HILLYER & HILLYER 


Chartered Auctioneers and Estate Agents; Surveyors and Valuers 
will offer by AUCTION at the 
LONDON AUCTION MART, 155 Queen Victoria Street, E.C.4 
on THURSDAY, 16th APRIL, 1959, at 2.30 p.m. prompt 


FREEHOLD BUILDING 
SITE 


161 to 163 with adjoifing CHURCH 
SITE, DARTMOUTH ROAD, 
SYDENHAM, S.E.26 


(Application has been made for 
outline planning approval to erect 
12 FLATS and 15 GARAGES) 


LEASEHOLD RESIDEN- 
TIAL INVESTMENTS 
1, 3 and § ROSLYN ROAD, N.15 
7 and 1! RINGWOOD ROAD, E.17 


13, 18, 17, 25 and 27 HIGHWEEK 
ROAD, N.15 


118 NORTHUMBERLAND PARK, 
N.17 


10 CHAMELEON ROAD. N.17 
14 BOLDEN STREET, S.E.8 


HARBOUR LODGE, HOUSE and 
COTTAGE, UNION WHARF. 
GREENWICH, S.E.10 


108, 110 GLENGALL ROAD, S.E.15 
13. 18, 17, 19 and 33 EAGLING 
ROAD, E.3 


4 BAGGALLY STREET, E.3 


FREEHOLD RESIDEN- 
TIAL INVESTMENTS 
36, 38, 42, 46 and 48 TAMWORTH 
PARK, MITCHAM, SURREY 
53, 57, 59, 61 and 63 CAISTOR 
PARK ROAD, WEST HAM, E.15 
28/42 (even) ROSLYN ROAD, N.15 
29 and 31 OLINDA ROAD, 
HACKNEY, N.16 


FREEHOLD GARAGE 
S 


“ 


rear of WORDSWORTH ROAD. 
LUTON, BEDS. 


Planning approval for 22 LOCK-UP 
GARAGES 


Block of EIGHT LEASE- 
HOLD MAISONETTES 
447/447a to 453/453a KINGSTON 
ROAD, RAYNES PARK, S.W.20 
let and producing 
PER £785 ANNUM 
The Spacious 
LEASEHOLD HOUSE 
124 FERNLEA ROAD, 5S.W.12 


Converted and let as FOUR 
SELF-CONTAINED FLATS 


In Separate Lots and unless sold previously by Private Treaty 


Particulars and Conditions of Sale may be obtained from the Auctioneers’ Offic: 
270/2 WEST GREEN ROAD, TOTTENHAM, N.15 


Bowes Park 
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CURRENT TOPICS 


Report on Legal Aid 


Tue Eighth Report of The Law Society on the Operation 
and Finance of Pt. I of the Legal Aid and Advice Act, 1949 
(H.M.S.O., 3s. 6d.), contains a detailed account of the opera- 
tion and finance of the Legal Aid Scheme in respect of the 
There was a decrease in the 
number of applications for legal aid, which fell from some 
41,000 in the previous year to about 37,000 in the year under 
review. Commenting on this reduction, the Advisory 
Committee, whose comments and recommendations on the 
Report are printed therewith, advance three possible reasons. 
First, it may reflect a trend common to all litigation ; second, 
it may indicate that fewer people need assistance in their 
litigation, and a third reason may be that the financial limits 
are too low in modern economic conditions. The Committee 
are concerned lest, with the fall in the value of money, the 
machinery set up by the 1949 Act may be failing to make 
legal aid and advice available to all those who Parliament 
intended should have it. Further study of this matter is to 
be made by the Committee. The Committee note how 
remarkably cheap the Scheme is for the service it 
performs. Its total cost in any year has never reached 
flim. and the average cost per case last year was just over 
{56. Over 238,000 litigants have been or are being given 
legal aid and over £10m. has been recovered for them in 
damages. The Committee comment: “ We think that these 
figures show that The Law Society, the Area and Local 
Committees, and the barristers and solicitors who conduct 
the cases are performing their functions conscientiously and 
efficiently and that the country is getting full value for its 
money.’ The Committee summarise the details of the Legal 
Advice Scheme now in operation. They then refer to desirable 
liaison between that Scheme and such social services as the 
Citizens’ Advice Bureaux and the probation officer system. 
Until legal representation in matrimonial and other cases in 
the magistrates’ courts is available under the 1949 Act the 
voluntary legal aid services, some of which are now financially 
assisted by local authorities, will still be required. The 
introduction of legal aid in the magistrates’ courts is regarded 
by the Committee as a matter of urgency. 


New Milk and Dairies Regulations 


Tue Milk and Dairies (General) Regulations, S.I. 1959 
No. 277, which came into operation on 8th March, bring the 
former regulations up to date in the light of modern methods 
of milk production. Much of the existing procedure is 
simplified, so facilitating the production, handling and 
distribution of milk in up-to-date hygienic conditions. The 





CONTENTS 


CURRENT TOPICS: 


Report on Legal Aid—New Milk and Dairies Regulations— 


Grants for New Industrial 


Development — Trespass: 


Revocation of Licence—Insulting Conduct—Appeal against 

Sentence 
RECONSTRUCTION OF A COMPANY 225 
COMMON LAW COMMENTARY : 

Servant Injured on Another's Premises 227 
THE PRACTITIONER’S DICTIONARY: 

“ Timber ” 228 
OBSTRUCTION—THE ODDS 229 
MEMBERS OF THE FAMILY OF THE OCCUPIER 229 


A CONVEYANCER'S DIARY: 
Intermediate Income under Pre-1926 Will: Re Woodiwiss’ 
Will Trusts << aie ‘ ‘ 


LANDLORD AND TENANT NOTEBOOK : 
“Walls May Have Eyes” .. 


HERE AND THERE 

REVIEWS 

COMPULSORY PURCHASE FOR DEFENCE PURPOSES 
POINTS IN PRACTICE 

IN WESTMINSTER AND WHITEHALL 


NOTES OF CASES: 

Birtley and District Co-operative Society, Ltd. v. Windy 
Nook and District Industrial Co-operative Society, 
Ltd. (No. 2) 

(Co-operative Trading Societies: Arbitration Award: 
Restraint of Trade: Trade Union) , ; 

Bragg v. Crosville Motor Services, Ltd. 

(Costs: Joint Tortfeasors: Written Offer of Con- 
tribution Refused before Trial) : 

British Constructional Steelwork Association's Agreement, 
In re 

(Termination of Price Fixing Agreement: Admission 
and Undertaking: Procedure and Form of Order) . 

Bullock v. Unit Construction Co., Ltd. 

(Company: Whether “ Resident in United Kingdom "’) 

Dixon v. B.R.S. (Pickfords), Ltd. 

(Road Traffic: Special Type of Vehicle: Number of 
Attendants Required) Be ; 

Hastings, In re (No. 3) 

(Habeas Corpus: Refusal of Applications by Queen's 
Bench Divisional Court: Application Renewed to 
Chancery Court: Jurisdiction) .. , . , 

Liverpool, The 

(Admiralty : Limitation of Liability: Form of Decree) 

Mortimer v. Samuel B. Allison, Ltd. 

(Demolition of Damaged House: Fall through hole in 
Floor: “ Collapse ’’) ; ; ea 

Nevill v. Nevill 

(Divorce: Legal Aid: Certificate: Discharge : 
Pleading: Reasonable Belief in Improper Associa- 
tions: Evidence of Conduct on Which Belief Based) 

Philipson-Stow v. Inland Revenue Commissioners 

(Estate Duty: Property Passing: Immovable Property 
Outside Great Britain: Proper Law) 

Sim v. H. J. Heinz & Co., Ltd. 

(Passing Off: Interlocutory Injunction) 


. 


230 


231 
232 
233 
234 
235 


237 


240 
239 
242 
238 
241 
240 
241 


238 


241 


239 


238 


12 








224 [Vol. 103) 


changes made by the new regulations include modification 
of the registration required of a milk distributor who now 
has to be registered only with the local authority in whose 
area the premises from which the milk is distributed are 
situated : provision for payment of compensation by a local 
authority to a person sustaining damage or loss through being 
debarred from certain employment connected with milk 
because he is or has been in contact with a sufferer from a 
disease liable to cause infection of milk : widening of condi- 
tions for payment of compensation to farmers in connection 
with the serving of an infected milk notice, such a notice 
concerning tuberculosis now remaining in force until with- 
drawn instead of requiring renewal every twenty-four hours : 
when engaged in milking cows or in handling milk in open 
containers persons are now required to wear clean and washable 
overalls and head covering : open cuts and abrasions must 
be covered with a waterproof dressing and spitting and use 
of tobacco are prohibited : milk vessels and appliances must 
be cleansed in a place where they are not liable to become 
contaminated and certain exemptions are granted in respect 
of bottles effectively cleansed in a bottle-washing machine : 
in certain circumstances suitable and properly trapped 
internal drains are permitted in a milking house not used for 
the housing of cows, and the Minister may permit milk to 
be cooled in a closed container in a milking house not used 
for the housing of cows which are machine-milked and where 
the milk passes direct to the churn in which it will be cooled. 


Grants for New Industrial Development 
THe MINister OF HovustnG AND LocAL GOVERNMENT Is 
prepared to consider making a grant towards the cost of water 
and sewerage services needed for a substantial new industrial 
development in those parts of the development areas where 
there is high unemployment. The local authority must be 
able to show that it cannot reasonably meet the full cost of 
The Minister will also 
consider applications from local authorities in the same areas 
for help towards improving the standard of their water and 
sewerage services. The grants would be paid under the powers of 
the Distribution of Industry Act, 1945. Grants under this Act 
for water and sewerage schemes in development areas were 
stopped in 1952 as an economy measure, although subsequently 
it was stated that consideration would be given to helping 
schemes required on grounds of exceptional industrial urgency. 
Kecently it announced that the Board of Trade 
prepared to consider making grants under the Distribution 
of Industry Act up to 75 per cent. of the approved cost of 
reclaiming derelict land in development areas, provided that 
the work is to be completed by 31st March, 1960. 


these services from its own resources. 


are 


Was 


Trespass: Revocation of Licence 


AN interesting point on the law relating to trespass was 
in a recent case in the Gravesend County Court 
before His Honour Judge GLAZEBROOK in which damages for 
trespass were claimed in respect of the activities of a zealous 
newspaper reporter. It appears that the reporter, who was 
one of the defendants in the action, had been instructed to 
interview the plaintiff and he was at first given an amiable 
and courteous invitation into the plaintiff's house. However, 
after an interview of thirty to thirty-five minutes the plaintiff 
ordered the reporter to leave. He did not do so immediately 


raised 


and he remained on the premises five minutes after being 
told to go. Clearly, when the reporter first entered the 
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plaintiff's home, he did so with his leave and licence and 
therefore he was a licensee (7homas v. Sorrell (1674) 
Vaughan 351), but a licensee who remains on the land of the 
licensor after his licence has been properly revoked is a 
trespasser. This was established by Alderson, B., in Wood y, 
Leadbitter (1845), 13 M. & W. 838, but the person who would 
otherwise be a trespasser is entitled to a reasonable time in 
which to leave the premises or remove his goods. As _ Lord 
Greene, M.R., found in Minister of Health v. Bellotti ‘1944 
1 K.B. 298, “‘ Where a licence is revoked, the licensee has, in 
spite of the revocation, whatever in the circumstances is a 
reasonable time to enable him to remove himself and _ his 
possessions from the scene of the licence.’’ The same point 


| 


| 


_ 


was made by the House of Lords in Winter Garden Theatre | 


(London), Ltd. v. Millennium Productions, Ltd. 1948) A.C. 173 
where Lord Porter said: ‘‘ The licensee must be given a 


Se 


reasonable time to vacate the premises and what is a reason- | 


able time must depend on all the circumstances of the case.” 
In the case of the newspaper reporter, the jury took the 
that he had not left within a reasonable time and 
the plaintiff's action for damages in trespass was successful. 


view 


Insulting Conduct 


SoME of our readers will have noticed in the Press not long 
ago a charge against two men of insulting conduct likely to 
cause a breach of the peace, contrary to the Public Order 
Act, 1936, s. 5. The men had been walking along a street 
with paint pots and brushes with the idea, apparently, of 
painting some slogan or other words on the house of 
Mr. JOHN STONEHOUSE, M.P. A _ police constable knew in 
advance of their intention and stopped them as they were 
about to start work on the house. The magistrate before 
whom they were brought commended the constable for 
preventing the crime but dismissed the charge on the ground 
that, since the men had done nothing insulting as yet, they 
had not been guilty of any conduct likely to provoke a breach 
of the peace. It would be hard on painters if merely carrving 
their tools of trade were likely to result in a charge being 
brought against them! It is possible, however, that a charge 
of attempting to commit malicious damage could have been 
brought on the analogy of R. v. Taylor (1859), 1 F. & F. 511. 
In that case Taylor had knelt down by a hayrick and struck 
a match intending to fire it, but, on noticing that he was 
being watched, hé blew out the match and desisted from his 
attempt. It was held that he was rightly convicted of 
attempting to set fire to the rick. 


Appeal against Sentence 


WHERE a person is convicted by a magistrates’ court, his 
right of appeal to a court of quarter sessions against his 
sentence is protected by s. 83 of the Magistrates’ Courts Act, 
1952. The procedure on appeal is governed by s. 84 of that 
Act, but we were interested to note the method adopted recently 
by a person convicted by the Knaresborough magistrates. 
When the defendant was fined in respect of two offences 
concerning the sale of firearms and ammunition to young 
persons under the appropriate age, he suggested to the bench 
that the fines were “a bit too much for a first offence.” The 
chairman promptly told him: ‘ Don’t be so d impudent. 
If every prisoner who appears before a bench comes in telling 
us what the fines should be, we would have a fine state of 
affairs."” We imagine that the chairman's words will have 
impressed upon the mind of this defendant the advisability of 
following the correct procedure. 
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RECONSTRUCTION 


RECONSTRUCTION is not a mystery confined to public com- 
panies and the regions of high finance. There are many 
occasions when a substantial private company must die, in 
order to rise on stepping stones of its dead self to higher 
things, losing on the way a few awkward incumbrances. 
Reconstruction simply means an arrangement by which one 
company transfers its whole business, but not necessarily all 
its assets, to a second company, the second company’s share- 
holders being more or less identical with those of the first. 
The second company is often formed expressly for the purpose, 
but there is no reason why an existing company should not be 
used. If the second company already has a business of its 
own, the operation will be an amalgamation rather than a 
reconstruction, and there can be complicated amalgamations 
where more than two companies are involved. However, the 
simple reconstruction, which will be considered in this article, 
is the basis of all these operations, and its rules supply the 
key to more complex situations. 


Taxation a motive for reconstruction 


It will not surprise anybody that taxation problems often 
provide the reason for reconstruction, although this happens 
less frequently than it did a few years ago. Section 17 of the 
Finance Act, 1954, ensures that in the ordinary case of recon- 
struction there will be no discontinuance of the trade for 
income tax purposes, and this put an end to a practice, which 
was becoming common, of reconstructing companies with 
falling profits merely to obtain the advantage of “‘ opening 
years '’ assessments on the new company. The Finance Act, 
1958, removed another motive for reconstruction by abolishing 
the two-tier system of profits tax. Before the Act it was 
possible, by what was known as “ doing a Pollock and Peel ”’ 
(after I.R.C. v. Pollock & Peel, Ltd. [1957] 1 W.L.R. 822 
(C.A.) ; 101 Sor. J. 532), to make a bonus issue followed by a 
reconstruction, and in passing to withdraw accumulated 
profits without paying the higher rate of tax charged on 
distributions. There is no longer any profits tax advantage 
to be gained from these steps, because a single rate of tax at 
10 per cent. is charged on all profits whether distributed or 
not. 

In spite of these changes, there are still two cases in which 
reconstruction may reduce taxation. If a company has 
accumulated profits, the only way in which these can be paid 
to the members without attracting liability to surtax in the 
members’ hands is to wind up the company and distribute the 
money by way of return of capital. This can be done as part 
of a reconstruction, but it is essential that surtax clearances 
should first be obtained from the Special Commissioners 
under s. 252 of the Income Tax Act, 1952, in respect of past 
years. The liquidation will need careful timing, because a 
surtax direction for the period immediately preceding the 
liquidation is inevitable, while the reduction of this period 
by liquidating shortly after the start of a financial year may 
not allow sufficient time to obtain a clearance for the previous 
year. If these points are borne in mind, a considerable 
saving of surtax can be achieved, particularly in cases where 
large reserves have been made in the years prior to 1957, 
when the Chancellor’s umbrella still sheltered those who 
maintained a conservative dividend policy without avoidance 
devices. 

The second case in which reconstruction may save tax 
depends on avoiding s. 17 of the Finance Act, 1954, and it is 
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OF A COMPANY 


necessary to consider the exact terms of that section. Thx 
trade is treated as not having been discontinued if the ordinary 
shareholders of the old company are the same people, to the 
extent of 75 per cent. or more, as the ordinary shareholders of 
the new company. The section operates if this state of affairs 
can be discovered by comparing any time during the twelve 
months before the transfer with any time during the two years 
after the transfer. It is not possible to avoid the section 
without bringing in shareholders outside the family, because 
in counting the shares of any member one has to include, in 
the manner so dear to the Revenue, all shares held by his 
relatives and co-beneficiaries. If a discontinuance can be 
achieved in a time of falling profits, income tax may be saved 
because, under the cessation provisions, one year’s profits of 
the old company will escape tax, while the new company’s 
profits will be assessed on the “ opening years ’’ basis for the 
first three years. 

Reconstruction may also be advisable for reasons quite 
apart from taxation. If defects in the capital structure of a 
company are discovered, there is sometimes no other effective 
remedy. For instance, a company may have made bonus 
issues when it had no power to do so, and unfortunately this 
not infrequently happens, because it is easy to overlook the 
fact that Table A did not include a power of capitalisation 
before the Companies Act, 1948, with the result that any 
company incorporated before 1948 needs express power in its 
articles to make bonus issues. If this sort of thing has gone 
on for some years, the shareholders may be advised that the 
only certain way of avoiding trouble in the future is to 
reconstruct the company. 


Mechanics of reconstruction 
The mechanics of reconstruction consist of three main 
steps: the formation of the new company (assuming that an 
existing company is not being used), the liquidation of the 
old company, and the transfer by the liquidator of the whole 
or part of the assets to the new company. 


The capital structure of the new company will depend on the 
objects to be achieved, but in a simple case it may well be 
exactly the same as the old. Having decided this, the 
formation of the new company proceeds like any other 
formation, except for the question of name. The familiar 
procedure is to adopt a name differing very slightly from the 
name of the old company ; if the old name was Tom Jones, 
Ltd., the new name may be Tom Jones (1959), Ltd., or Tom 
Jones (Onions), Ltd., and the Registrar of Companies’ will 
accept a name of this sort when it is explained that the two 
companies are associated. A few weeks later the new com- 
pany can change its name to Tom Jones, Ltd., and everything 
can go on as before. 

It is not always realised that it is also possible to form 
the new company with exactly the same name as the old, 
and if one is prepared to go to a certain amount of trouble, 
this is the more artistic method. A company cannot take 
the name of an existing company, unless the existing company 
is in liquidation and the liquidator consents, and it is there- 
fore necessary to adopt the following procedure. About a 
fortnight before the date fixed for the liquidation of Tom Jones, 
Ltd., the papers to lead to the incorporation of Tom Jones, 
Ltd., are lodged at the Registry, with a request that the 
certificate of incorporation should not be signed until mid- 
day on the date of the liquidation, During the morning of 
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that day, the old company passes the resolution for voluntary 
liquidation, and appoints a liquidator who at once signs a 
written consent to the use of the name. The consent is 
then taken to the Registry, and the new Tom Jones, Ltd., 
is incorporated and ready to take over the same day. On 
completion, the freehold and leasehold properties have to be 
transferred from Tom Jones, Ltd., to Tom Jones, Ltd., 
which produces an unusual form of conveyance or assignment. 

The liquidation of the old company also proceeds like any 
other members’ voluntary winding up, a declaration of 
solvency having first been filed under s. 283 of the Companies 
Act, 1948, not more than five weeks before the passing of the 
special resolution for winding up. 

The transfer of the undertaking is carried out by a written 
agreement between the liquidator and the new company, 
followed in the case of land by a conveyance of the legal 
estate. The agreement is prepared beforehand and _ is 
executed immediately after the liquidation, or the formation 
of the new company, whichever takes place later. The 
contents of the agreement depend on the circumstances, but 
in its simplest form it provides for the transfer to the new 
company of all the assets, or all the assets except money 
the shareholders wish to withdraw, in consideration of the 
issue by the new company of shares to the liquidator, or 
direct to the shareholders of the old company. The new 
company may also undertake all or part of the liabilities of 
the old company, including the costs of the liquidation. 

The authority for this procedure is contained in s. 287 of 
the Companies Act, 1948, which provides that in a members’ 
voluntary winding up, the liquidator, with the sanction of 
a special resolution, can dispose of the whole or part of the 
business or property of the company in consideration of 
receiving shares in the transferee company for distribution 
among the members of the transferor company. Any sale or 
arrangement made under the section is binding on the members 
of the transferor company, but a member who did not vote 
in favour of the special resolution can express dissent to the 
liquidator within seven days, and the liquidator must then 
either abandon the scheme or buy the shares of the dissentient 
at a price fixed by arbitration. The special resolution 
approving the sale is usually passed at the same meeting as 
the resolution for winding up. 


Stamp duty 
The final question to consider is stamp duty. If it were not 
for the relief given by s. 55 of the Finance Act, 1927, the cost 
of many reconstructions would be prohibitive, but by comply- 
ing with the section it is possible to transfer all assets free of 
ad valorem stamp duty, and also to reclaim all, or at any rate 
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part, of the 10s. per cent. duty on the nominal capital of the | 


new company. 

The section is not easy to follow, especially in its application 
to a complicated case, but every line of it should be studied, 
because the adjudication department insists on the strictest 
possible compliance before granting relief, an attitude no | A MA 
doubt fostered by the knowledge that many reconstructions | mast 


are calculated to afford considerable saving to the taxpaver in able. 
other directions. | 379). 
6 OF é i ag , than 
Briefly, the conditions laid down by s. 55 are : ore 

1. There must be a scheme for reconstruction or } plain 
amalgamation. | his 1 


2. It must be expressly stated in the memorandum of | may 
the transferee company that it has been formed with a } negli 
view to the acquisition of the undertaking of the transferor} J¢ 
company. aflec: 

3. The consideration must consist, as to not less than } of th 
90 per cent., in the issue of shares of the transferee company | take 
to the transferor company or its members. The courts | able 
have held that this means what it says, and that issue of | prem 
shares to members’ nominees, or to people in whose favour | by th 
they have renounced letters of allotment, is not sufficient. | enter 

4. In the case of shares issued to the transferor company, | It se 
these must not be disposed of within two years of the | pren 
formation of the transferee company, except on liquidation, | there 
reconstruction or amalgamation of the transferor company. | care 
This does not apply where the transferee company’s shares | visit 





are issued direct to members of the transferor company. visit 
If these conditions are complied with, and the adjudication deci 
department is satisfied by an affidavit which the solicitor | 7 
makes, complete exemption from ad valorem duty is granted. | ® My 
Exemption is also granted from capital duty, but this is on 
. . . . . 0 j 
limited to whichever is the smaller of the following amounts : : : 
visi 

Che capital of the transferor company, or Come 


The amount credited as paid up on the consideration } 4,44 

shares issued by the transferee company. will 

If only part of the assets is acquired further adjustments have 
to be made in calculating the relief. 

Section 55 gives similar reliefs if the reconstruction is D 
carried out by transfer to an existing company. In that | at t 
case the relief from capital duty applies to any increase in | in s 
capital made by ,the transferee company for the purpose of } part 
the scheme, and condition 2 is satisfied by a statement in ] his. 
the resolution for increase of capital that it is made with } invi 
a view to the acquisition of the undertaking of the transferor | W.] 
company. Tem 

Plus ¢a change, plus c'est la méme chose. sucl 

te wou 


(Loi 





“THE SOLICITORS’ JOURNAL,” 19th MARCH, 1859 — 


On the 19th March, 1859, THE SoLicitors’ JOURNAL commented 
on a proposal by a Mr. Rochfort Clarke to create an Official 
Trustee: “‘ Another invocation of officialdom—of late years the 
invariable Deus ex machina in our legislation! By the time that 
the State has undertaken to investigate all our titles, to draw all 
our conveyances and wills, to be the arbitrator of all our disputes 
and the administrator of the estates of all our debtors and 
deceased persons, such a proposition as Mr. Clarke’s may possibly 
receive favourable consideration . . . but we éarnestly hope not 
before then ... If there are cases . . . where a trustee such as 
the court would approve cannot be induced to undertake a trust 
without payment, it surely would be much better to enable the 
court to give him proper remuneration than to introduce a new 


| the 
pro 
mu: 


bureau into Chancery and a new batch of formal parties into | 
Chancery suits. Justice and expediency require that any trustee 

who has not misconducted himself should be allowed to retire | hav 
from a trust when he wishes to do so, and if nobody else will | win 
undertake the duty for nothing, there is no reason why someone | Bri 
should not be paid when there is money to pay him; but we 
protest against a creation of a new set of officials and a new public 
office to do what may be done much better, as well as infinitely 


more to the satisfaction of all parties interested, by a far simpler T 
and cheaper process which, moreover, would have the advantage affe 


of being more congenial to our national habits, and of being poi 
opposed to that officious and bureaucratic spirit which threatens Cre 
to become the legislative vice of the age.” 
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Common Law Commentary 


SERVANT INJURED ON ANOTHER’S PREMISES 


A MASTER’S duty to his servant includes a duty to make the 
master’s premises where the servant works as safe as reason- 
able care can make them (Taylor v. Sims [1942] 2 All E.R. 
375). This is not a warranty of safety but it is a higher duty 
| than the duty of an invitor to an invitee because in the case 

of an invitee it is a defence to prove that the matter com- 
| plained of was obvious. In the case of a servant injured on 
, his master’s premises, although knowledge of the danger 
| may have some influence on the question of contributory 
negligence, it is not a defence (Smith v. Baker [1891] A.C. 325). 

It is probable that the above rule is not substantially 
affected by the Occupiers’ Liability Act, 1957. Section 5 
of that Act lays down that the common duty of care (“to 
take such care as in all the circumstances of the case is reason- 
able to see that the visitor will be reasonably safe in using the 
premises for the purposes for which he is invited or permitted 
by the occupier to be there’’: s. 2 (2)) is owed to persons who 
enter premises in exercise of a right conferred by contract. 
It seems clear that a servant has a right to enter his master’s 
premises by virtue of his contract of service and does so enter 
thereby. By s. 2 (5) it is laid down that the common duty of 





visitor in respect of risks willingly accepted as his by the 
visitor (the question whether a risk was so accepted to be 
decided on the same principles as in other cases in which 
one person owes a duty of care to another). This provision 
is a specific provision related to the general provision of 
s. 2 (4) to the effect that in determining whether the occupier 
of premises has discharged the common duty of care to a 
visitor, regard is to be had to all the circumstances of the case. 
Consequently, in the case of master and servant, ft seems 
that the principles affecting the defences open to a master 
will be the same as they are now. 


Servant on another’s premises 


Different considerations apply where the servant is working 
at the premises of another person. It has been held that 
in such circumstances the servant is an invitee of the third 
party and that the duty which the master owes in respect of 
his own premises is not owed by the master in respect of the 
invitor’s premises (see dictum in Cilia v. James [1954] 1 
W.L.R. 721). This makes a considerable difference to the 
remedies available to the servant since if he knows of a danger 
such knowledge will be a defence to the invitor whereas it 
would not be one to a master in respect of his own premises 
(London Graving Dock Co. v. Horton [1951] A.C. 737 (H.L.)). 


This is not to say that the master owes no duty to the 
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servant in respect of the premises of other persons at which 
the servant has to work: he must “lay out the work” 
properly so that, for example, an employer of window cleaners 
must see that proper appliances are used by the cleaners 
having regard to the nature and condition of the premises the 
windows of which they are required to clean (Drummond v. 
British Building Cleaners, Ltd. [1954] 1 W.L.R. 1434 (C.A.)). 


Third party employing independent contractors 
The common-law position is not likely to be substantially 
affected by the Occupiers’ Liability Act in regard to the above 
point, but in one respect there is a change: in Thomson v. 
Cremin [1956] 1 W.L.R. 103 (H.L.), it was held that 


2 


the occupier of premises as an invitor of another’s servant 
who is working on his premises, is responsible for the negligence 
of persons who are, as regards the occupier, independent con- 
tractors and whose acts caused injury to the workman. 
By virtue of s. 2 (4) (b) the occupier is not to be liable without 
more if in all the circumstances he had acted reasonably in 
entrusting the work to an independent contractor and had 
taken such steps as he reasonably ought in order to satisfy 
himself that the contractor was competent and had done 
the work properly. 
A recent case 

A recent decision on the problem arising where a servant 
is injured on the premises of another is Smuth v. Austin Lifts, 
Lid., and Others [1959] 1 W.L.R. 100; p. 73, ante. The 
accident occurred before the coming into force of the Act 
so that the old common law governed the case. It concerned 
a fitter whose job required him to service lifts. One of his 
jobs required him to visit the premises of the second defen- 
dants to service a lift of which the machine house was on the 
roof. Access to the machine house was by a ladder to double 
doors some eleven feet above the level of the roof. The 
plaintiff knew the premises and knew that the doors had 
fallen into disrepair and could not be properly bolted or 
secured. The bottom hinge of the left-hand door was broken 
and on the occasion in question the left-hand door had 
become wedged inwards ; the right-hand door was swinging 
free unsecured but how this had come about was a matter for 
inference only, there being no direct evidence. To get into 
the machine house he climbed the ladder and held on to the 
left-hand wedged door, but it moved and he was thrown off 
balance so that he fell and was injured. The court of first 
instance found that the door had been wedged by some un- 
known human agency and they rejected a contention that the 
door had been blown in by the wind. 

The plaintiff sued both his employers and the occupiers 
and the trial judge found them both liable, ascribing 20 per 
cent. of the blame to the employers and 80 per cent. to the 
occupiers. On appeal to the Court of Appeal it was held 
that they were not liable. The matter then went to the 
House of Lords, who were divided both as to the proper 
inferences to be drawn from the facts and as to liability. The 
majority held that the judgment of the trial judge should be 
restored and they saw no reason to disturb the apportionment 
of blame. The basis of liability on the part of the occupiers 
was that the door was in a dangerous condition. The plaintiff 
did not appreciate the nature of the particular danger on 
the occasion in question, and, consequently, did not appreciate 
the risk to which he was exposed when he relied on the apparent 
security of the wedged door. To him as invitee, therefore, there 
was an “unusual” or “ unappreciated ’”’ danger of which 
the occupiers had failed to give proper warning. The test of 
appreciation is subjective so that liability depends on the 
actual appreciation of the particular plaintiff. The principle 
of London Graving Dock v. Horton, supra, was applied but 
the result did not protect this occupier because, unlike 
the facts in Horton’s case, the risk was not fully appreciated. 

Lord Denning pointed out that as a general proposition 
knowledge of the danger is not a bar but only a factor to be 
taken into account in considering whether a plaintiff willingly 
accepted a risk or, to put it another way, whether the accident 
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was due wholly or in part to his own fault. Horton’s case was 
a particular decision on the position of a servant who sues 
the occupier of premises on which he is working instead of 
suing hisemployer. His lordship also pointed out that Taylor 
v. Sims, supra, which suggests that the employer cannot be 
sued, must be read in the light of later decisions to the effect 


The Practitioner’s Dictionary 
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that “employers who send their workmen to work on the 
premises of others cannot renounce all responsibility for their 
safety... They must ... take reasonable care to devise a 
safe system of work . . . and if they know or ought to knoy 
of a danger on the premises to which they send their men | 
they ought to take reasonable care to safeguard them from it.” | 


L. W. M. 


* TIMBER ” 


As Sir G. Jessel, M.R., said in Honywood v. Honywood (1874), 
L.R. 18 Eq. 306, “ the question of what is timber depends, 
first, on general law, that is, the law of England ; and, secondly, 
on the special custom of a locality.”” His lordship found that 
by the general law of England “ timber” comprises oak, 
ash and elm of the age of twenty years and upwards, provided 
the trees are not so old as to be without a reasonable quantity 
of usable wood in them. 

It has been suggested that the test to be applied is whether 
there is sufficient usable wood in the tree to make a good post 
(see, e.g., Gibbons on Dilapidations) and Sir G. Jessel, M.R., 
did not dissent from this view. In Herlakenden’s case (1589), 
2 Coke’s Reports 62a, the expression “ dotards without any 
timber in them ’”’ was used, a phrase which is not without 
significance in this connection, while in Holliday v. Lee 
(1598), Moore K.B. 541, it was decided that decayed oaks 
were not timber “as they are converted into firewood.” 
Nevertheless, in Aubrey v. Fisher (1809), 10 East 446, 
Lord Ellenborough, C.J., refused to accept a submission that 
a custom should be recognised by which a tree which otherwise 
satisfied the requirements of “timber” should not be so 
classed because it did not have “ ten feet of solid contents.” 

In Whitty v. Lord Dillon (1860),2 F.& F. 67, it was suggested, 
apparently with the approval of Cockburn, C.J., that 
‘timber’ meant strictly trees of six inches diameter or 
two feet in girth (allowing for irregularities of shape).”’ 
Sir G. Jessel, M.R., made no mention of these measurements 
when giving judgment in Honywood v. Honywood, supra, 
but he conceded that in some districts ‘‘ the test of when a 
tree becomes timber is not its age but its girth.” His 
lordship also discovered that in some localities, probably 
because of the nature of the soil, trees twenty years old were 


not necessarily “‘timber,’’ but twenty-four, or even later | 
could be the crucial age. 

Local customs as to the kinds of tree which may correctly 
be referred to as “timber” vary greatly. For example, 
beech trees may be “timber” in Bedfordshire (Bibye vy, 
Huxley (1724), Bunb. 192), Buckinghamshire (Lapthorne v.— 
(1616), 1 Roll. Rep. 355), Hampshire (Layfield v. Cowper 
(1694), 1 Eag. & Y. 591) or the parish of Whitcombe Magna 
in Gloucestershire (Abbott v. Hicks (1694), 1 Eag. & Y. 584), 
but not in Oxfordshire (Dashwood v. Magniac [1891] 3 Ch. 
306). Similarly, birch trees may be “ timber ” in Yorkshire 
(Countess of Cumberland’s case (1610), Moore K.B. 812) as 
may willows in Hampshire (Cuffly v. Pindar (1616), Hob. 219). 
In Duke of Chandos v. Talbot (1731), 2 P. Wms. 601, Lord 
Chancellor King admitted that by the custom of the country 
walnut trees could be accounted “ timber.” 

Of course, the word “ timber ”’ is of particular importance 
in relation to the doctrine of waste and it has been said that 
“the whole essence of a timber estate is that there should 
be a regular course of cultivation, the main object being that 
the timber should produce for the tenant for life income at 
periodical intervals ’’ (per Stirling, L.J., in Pardoe v. Pardoe 
(1900), 82 L.T. 547). 

There may also be circumstances in which the term will be 
given a wider application. Thus, in Gordon v. Woodford 
(1859), 27 Beav. 603, it appeared that there had been a grant 
of “‘ all timber and timber-like trees then growing and being, 








and which should thereafter grow and be, upon the estate” 
and Sir John Romilly, M.R., decided that this was sufficient 
to pass all trees which were ordinarily included as timber, and 
those which were timber by the custom of the county and 
that “those to grow in future, every sapling then growing, 
however young”’ was also comprised in the deed. p GC, 








LAW REFORM COMMITTEE 


The Lord Chancellor has asked the Law Reform Committee 
to consider whether any alterations are necessary or desirable 
in the law relating to (1) innocent misrepresentation and the 
remedies available for it; and (2) the liability in tort of one 
spouse to the other. Anyone desiring to make representations 
to the committee on either of these subjects, or to suggest any 
other matter which may be suitable for consideration by the 
committee, should communicate with the secretary of the 
committee at the Lord Chancellor’s Office, House of Lords, 
London, S.W.1. 


REMITTANCE OF LEGACIES AND OF EMIGRANTS’ 
ALLOWANCES 


The Treasury has announced the following changes in exchange 
controls which will bring the rules for legacies and emigrants’ 
allowances, applicable to Canada and the former American 
Account area, into line with the rules which already apply to 
other countries outside the sterling area. (1) There will hence- 
forth be no restrictions on the transfer of legacies to beneficiaries 


in Canada and the former American Account area. Legacies 
blocked since 1951 and still in the hands of their original owners 
will be remittable. (2) Persons emigrating to Canada and to 
countries of the former American Account area will henceforth 
be entitled to transfer up to £5,000 per family. 

The new allowance was accorded to all emigrants applying on 
or after 17th February, 1959. 

Remittances of legacies to the United States and Canada have 
been restricted, since November, 1949, to the first £500 of each 
legacy. Any balance has been credited to blocked accounts or 
invested in sterling securities. There has been no restriction 
on the transfer of legacies to countries outside the dollar area. 
Emigrants to the dollar area have hitherto been restricted to a 
“‘ settling in’’ allowance of £1,000 plus £250 for each dependant 
up to a maximum of £2,000 in all. The allowance for non-dollar 
countries has been £5,000 per family unit. The legatee or 
emigrant whose assets have been in excess of the limits hitherto 
prescribed for remittance has been able to sell his blocked sterling 
funds or sterling securities to another person resident outside 
the sterling area (other than a resident of Denmark, Norway and 
Sweden where there are special arrangements about the 
repatriation of capital). 
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OBSTRUCTION—THE ODDS 


THE summary courts of our big towns are getting more and 
more deeply embroiled in their efforts to combat highway 
obstruction. The Magistrates’ Courts Act, 1957, if anything, 
has made matters worse, for it has freed police officers from 
attending court and given them more time to summon more 
obstructionists. Meanwhile, the length of time between the 
date of the offence and the date when the summons can be 
heard is steadily growing to such an extent that if the trend 
continues a summons for a petty motoring offence will be as 
stale as most High Court actions by the time it is heard. 
Some attempt is being made to remedy this state of affairs 
by holding special courts. At Bow Street, we are told, a 
bench of lay justices will dispose of a hundred or so sum- 
monses ina day’s sitting. This will make very little impression 
on lists stretching away into June. The difficulty is not in 
finding benches of magistrates to dispose of the summonses 
but in finding staff to prepare the elaborate and wordy 
forms required by the 1957 Act, enter up the registers, send 
out notices of fines imposed and finally to collect them from 
those whose reluctance to pay up almost amounts to further 
obstruction. And despite all this activity, the number of 
summonses dealt with weekly must be very small in com- 
darison with the number of vehicles left about. The odds 
that any given motorist will be unlucky enough to be booked 


must be very considerably in his favour. How many vehicles 
are left every day in the London area, for example, is difficult 
to guess. It may be as many as a quarter million. How 
many summonses for obstruction are dealt with as a daily 
average by the London magistrates? According to the Report 
of the Commissioner of Police of the Metropolis for the year 
1957, 42,000 summonses were issued during the year 1957 
not much more than a hundred a day ; so that the odds are 
about 2,500 to one against being summoned. Of course, if a 
motorist leaves his car every day throughout the year, the 
odds shorten accordingly though he will learn by trial and 
error to avoid like the plague certain areas where the police 
are most active. For all this, it is by no means uncommon 
to hear a defendant assert : “ I’ve left my car there for years 
and never been summoned before’’ as if, as Mr. George 
Schwartz would say, he had a grievance. “ Think what 
you've already saved in parking fees,’’ a magistrate once 
rejoined to such a complaint. Meanwhile our towns like 
our ageing population are getting stopped up with a chronic 
and worsening arteriosclerosis of what were intended to be 
adequately wide thoroughfares, through which we could all 


MEMBERS OF THE FAMILY OF THE OCCUPIER 


At present there is but little authority to guide the practitioner 
advising on the construction and application of the Landlord 
and Tenant (Temporary Provisions) Act, 1958. Judging 
from the number of points arising in the county courts, 
however, it seems likely that authority from superior courts 
cannot long be delayed. 

An illustration of this proposition arose in Woolmer Invest- 
ments, Ltd. v. Tookenberg, tried before His Honour Judge 
Reginald Clarke, Q.C., at Clerkenwell County Court on 
23rd February last. The plaintiff landlord claimed possession 
of a dwelling-house with a rateable value exceeding £40 per 
annum. The defendant tenant admitted the plaintiff's claim 
and applied for suspension of execution under the 1958 Act. 
The defendant’s counsel, in opening his case, informed the 
court of the following facts :— 

(1) That the defendant was a man of advanced years. 

(2) That the defendant’s daughter and her husband and 
their two grown-up sons shared the dwelling-house with 
the defendant. 

(3) That the defendant himself could without difficulty 
at any time be housed with another daughter. 

(4) That the defendant had personally made no efforts 
to obtain other appropriate accommodation. 

(5) That the defendant’s first-mentioned daughter had 
made efforts to obtain other appropriate accommodation 
for her family including (preferably but not necessarily) 
the defendant, but had failed. 

After hearing the evidence, the learned judge found the facts 
of the case in accordance with the defendant’s counsel's 
opening. 

On these facts, it was submitted on behalf of the plaintiff 
that the defendant had not proved that he had failed after 
making such efforts as were reasonable in the circumstances 


go about our business without difficulty or hindrance. The 
remedies for both diseases are yet to be found. 

F. T.G., 
to obtain other appropriate accommodation within the 


meaning of s. 3 (1) (b) of the 1958 Act. The plaintiff's advocate 
conceded that the proper efforts might well be made by the 
defendant’s daughter on his behalf as he might not be in a 
position to make them himself. The submission was, however, 
that the defendant could not be said to have failed to obtain 
other appropriate accommodation since it was admitted that 
he could be accommodated at any time with the second 
daughter. 

The learned judge overruled this submission on the following 
reasoning : 

(a) Looking at the matter broadly, the judge felt that 
the Act was designed to protect persons in the position of 
the other persons in the dwelling-house. 

(b) The judge further held that these persons were 
expressly mentioned in the section. 

He pointed out that by subs. (3) it is enacted that ir con 
sidering whether any of the conditions specified in para. (/) 
of subs. (1) are fulfilled regard shall be had among othe 
things to the means of the occupier, and that by subs. (7) 
any reference to the means of the occupier includes a reference 
to the means of any members of the family of the occupier 
residing with him who have contributed or might reasonably 
be expected to contribute to the expenses of the household 
The judge was not prepared to accept the plaintiff's argument 
that questions of means could only arise in connection with the 
rent to be paid during suspension under subs. (2) in 
connection with the rent to be paid for new premises under 
subs. (3). On this reasoning, his honour held that the accom- 
modation would not be appropriate for the occupier within 
the meaning of s. 3 (1) (b) unless it was also appropriate fot 
the other members of the family of the occupier residing with 
him. 


Ol 








230 [Vol. 103 


There is no definition in the 1958 Act to help arrive at this 
conclusion. By s. 1 (2) “the occupier’ means the person 
by whom possession of the dwelling-house is retained. 

The position appears to be rather similar to that created 
by s. 3 of the 1933 Rent Act whereby the court may not make 
an order for possession unless the court considers it reasonable 
tu make such order and is satisfied that suitable alternative 
accommodation is available for the tenant. Subsection (3) 
of that section indicates that accommodation shall be deemed 
to be suitable if it is reasonably suitable to the needs of the 
tenant and his family as regards proximity to place of work 
and otherwise reasonably suitable to the needs of the tenant 
and his family as regards extent and character. The words 
in italics are not enacted in the 1958 Act, but we have the 
authority of one county court judge that Parliament has 
arrived at the same result in another way. 

The landlord’s submission in the case quoted was not based 
on a mechanically literal construction of the Act. It was 
conceded that the accommodation would not be appropriate 
for a tenant with a young family if he were offered a room 


A Conveyancer’s Diary 


INTERMEDIATE INCOME UNDER PRE-1926 WILL | by « 


Re WOODIWIsS’ WILL TRUSTS 


IN contrast to an immediate devise of land in fee, which 
carried the rents and profits from the death of the testator, 
the rule if the devise was to an unborn person or to a person 
who might be 7 esse at a future time or on the happening 
of a contingency was different. The reason for this rule was 
given by Mr. Jarman in the following words: ‘‘ Where a 
specific devise is to take effect 7 futuro, so that, at the death 
of the testator, there is no person actually entitled to the 
immediate income, the rents and profits will, until the devise 
vests In possession, pass under the residuary clause, if any, 
and, should the will contain no such clause, will descend to 
the testator’s heir-at-law ; and it is immaterial whether the 
future devise in question be vested or contingent ” (Jarman 
on Wills, 8th ed., p. 939), 

But the strict real estate rule on this subject is easily 
relaxed or modified, as is shown by such cases as Countess 
of Bective v. Hodgson (1864), 10 H.L.C. 656: per Sargant, J., in 
Re Stevens 1915. 1 Ch. 429. In the latter case a testator 
who died in 1904 specifically devised real estate to trustees 
upon trust after the death of his daughter, as to “as well 
the income as the corpus,” in the events which happened, 
for all her children who being sons should attain the age of 
twenty-one years or being daughters should attain that age 
or marry in equal shares. The daughter died in December, 
1913, leaving six children, the eldest of whom attained 
twenty-one in December, 1914; the other children were all 
infants and unmarried. Sargant, J., held that these words, 
‘as well the income as the corpus ”’ expressed an intention 
on the part of the testator to dispose of the income with 
the corpus as from the day of the death of the tenant for life. 
Each of the six children of the tenant for life would be entitled, 
therefore, to an equal share of the rents from that date if 
and on becoming entitled to a corresponding share of the 
corpus. 

Re Woodiwiss’ Will Trusts 

A recent case which raised a similar point has come to 

my notice ; it is Re Woodiwiss’ Will Trusts which came before 
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for himself alone and his wife and children were left to ¢ 
for themselves. The landlord’s contention was that ; 
meaning of ‘‘ the occupier ” should not be widened by judi mem! 
construction more than was necessary. The occupier him trust: 
could admittedly be housed as an individual. The olf Th 
residents in the house were in no sense dependent on th of co 
occupier (on the facts the occupier was rather dependent } ,¢ th 
them). In such a case it was submitted for the landlord " 

the occupier must take the accommodation found to 
appropriate for himself and the other persons in the hoy 
would have no protection. However, this view of the lg 
did not commend itself to the learned judge as indicat) 
above. 

Since a high proportion of the applications for suspensiq 
under the 1958 Act are made by elderly people, the facts 
the case which forms the subject-matter of this article 
likely to recur quite frequently. Practitioners may therefq 
like to note the decision which may be of persuasive author | 
in similar cases. 


| to Cal 
the d 


case | 


THE | 
1959 
to tl 
advor 
Lever 
not 1 
litera 
situa 


M.S.G 


Th 
covel 
from 
Harman, J., on the 30th January last. <A_ testator wi the 
died in 1884 devised certain freehold properties to his truste 
on trust to pay the rents and profits to his daughter duri Th 
her life, and after her death on trust for her issue “ who ma 


; : and 
live to attain the age of twenty-one years if more than o1 sake 
in equal shares as tenants in common.” He gave his trusted iutti 
power in their discretion to pay and apply any part or t! Siisin 
whole of the income of the expectant or presumptive shai of tl 
to which any of his children or remoter issue should for t! that 
time being be entitled during their minority for his, her with 


their maintenance and education, and to advance any porti 
of such share of any such child or remoter issue for his or he 
preferment or benefit. The testator’s daughter died 4 cb 
1939, survived by nine children, all of whom had attaine} jt ¢] 
the age of twenty-one, and by six grandchildren, none @  pyil 
whom had then attained that age. The youngest grandchi} roof 
did not attain that age till 1956. It was held that t! repa 
“issue”? who took under the gift after the death of th kee] 
testator’s daughter constituted a composite class, consistin repe 





of the daughter’s children and grandchildren, and that thi I 
class had crystallised on the daughter's death. ) tion 
| and 


Distribution of income accruing from properties | ,.) 


On the question as to the distribution of the income accruit) _ pret 
from the properties, Harman, J., first referred to the rule whic 


I have already mentioned, and to Re Stevens and the observa I 
tion of Sargant, J., therein which I have quoted. In th\ was 
case before him, the learned judge observed, the powers “and 
maintenance and advancement of the daughter’s childre! wer 
and grandchildren showed that the testator intended th I 


rents and profits to be available during the minorities (187 
these children and grandchildren, which might be applie, of ; 
towards their education. This in turn showed that th Ap) 
testator did not intend the rents and profits to be veste, — the 
interests in the hands of the daughter’s children, but implie, of | 
a trust for accumulation for the benefit of the beneficiarie I 
This was a sufficient indication that each share was intende{ the 
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t to : to carry its own intermediate income, and the income since 

that ¥ the daughter’s death was therefore held in trust for all the 

y Judi members of the composite class (presumably, on similar 

r him trusts to those declared applicable in Re Stevens). 

he otf This decision is indicative of a rule of limited application, 
On th of course, the law having been changed since 1925. Section 175 

ident of the Law of Property Act, 1925, now provides that in the 

rie case of a will coming into operation after 1925 a contingent 

1 to 

1e hod 

the iy 

ndicaty 


lit “WALLS MAY 
herefi ? 


thor THE decision in Holiday Fellowship, Ltd. v. Viscount Hereford 


1959’ 1 W.L.R. 211 (C.A.); p. 156, ante, is of interest both 
to the practical conveyancer and to the more academic 








| 
oe | advocate. It reminds the one of Danckwerts, J.’s statement in 
) Levermore v. Jobev [1956| 1 W.L.R. 697 (C.A.): ‘ A lease is 
not intended to be either a mental exercise or an essay in 
literature ; it is a practical document dealing with a practical 
| situation ’’; the other, of the limit to the guidance afforded 
by other reported decisions. 
The issue in the recent case concerned the effect of a lessor’s 
| covenant to repair roofs and main walls, which were excluded 
{ from the lessees’ repairing covenant: who was responsible for 
' “4 the windows ? 
Ustes The practical situation 
map The demised premises consisted of a large dwelling-house 
ie and two cottages. On two fronts the building (which I 
“a take to mean the house) had bays or similar structures 
“a jutting out from the walls, in which bays or similar structures 
re there were windows. rhe structures were apparently made 
ts t of the same material as the walls ‘‘in the ordinary sense of 
as that term.’’ And the windows were the usual glass panels 
oti with wooden framework in which the glass was placed. 
or he The practical document 
ed % The lease was a twenty-one year one (from 1946) and in 
ainey it the lessees covenanted “ to maintain and keep the demised 
ne buildings and the said fixtures and fittings therein (except 
Ichi} roofs and main walls of the said dwelling-house) . . . in good 
th repair and condition’’; while the lessor covenanted “ to 
f t keep the main walls, roofs . . . of the demised premises in good 
sti!’ repair and condition.” 
; thy The lessees sought a declaration that, on the true construc- 


tion of the lease, the landlord was liable to keep in good repair 
and condition (including all necessary painting) the main 
| walls (including the windows and window panes) of the demised 
‘uly premises. 


es 


‘hic Authorities 
va It was held at first instance (by Harman, J.) that the lessor 
th, was not liable to keep in good repair and condition the windows 
‘sand window frames ; the lessees appealed, and three decisions 
dre! were cited in support of their contention. 
th In Ball v. Plummer, reported in The Times of 17th June, 


s (1879, the tenant of a public-house sued his landlord for breach 
lie} of a covenant to do “ outside repairs,” and the Court of 
th Appeal held that that expression covered window repairs, 
ste, the reasoning being that the windows were part of the skin 
ie of the house. 

rie: In Boswell v. Crucible Steel Co. [1925] 1 K.B. 119 (C.A.) 
de} the premises concerned were the ground floor of a corner 


“ 
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or future specific devise of property, whether real or personal, 
and a contingent residuary devise of freehold land, or a 
specific or residuary devise of freehold land to trustees upon 
trust for persons whose interests are contingent or executory 
shall, subject to the statutory provisions for the accumulation 
of income, carry the intermediate income from the death of 
the testator, except so far as such income may be otherwise 
expressly disposed of. 


ay 3s, as 


Landlord and Tenant Notebook 


HAVE EYES ” 


building, practically the whole of the sides fronting the 
streets consisting of plate-glass windows not made to open 
There were two covenants: the lessees were “to keep the 
inside of the demised premises including all landlord's fixtures 
in good repair ’’; the lessors to “repair . . . the demised 
premises with all necessary reparations . . . except such 
repairs as are hereby agreed to be executed by the lessee.” 
The county court judge held that the windows (seven of which 
had been broken by mischievous persons) were “ landlord's 
fixtures’’; the Court of Appeal held that they were not 
(Scrutton, L.J., deprecating the use of the expression). The 
county court judge held that the windows were not part of 
the walls of the house, the Court of Appeal that they were. 

In Taylor v. Webb [1937] 2 K.B. 283 (C.A.) the court 
considered the effect of a mesne lessors’ covenant with thei 
under-tenant “to keep the outside walls and roofs in good 
tenantable repair as and so far only as is required to be 
done by them under the said lease under which they hold the 
demised premises ’’ combined with that of their covenant with 
the head lessor. Under the latter the mesne lessors were 
obliged “ to keep the premises hereby demised and the fixtures, 
painting, papering and decorations thereof in good and 
tenantable repair (destruction or damage by fire and fair weat 
and tear excepted).’’ (The main point in the case was the 
effect of the exception: the decision on this has since been 
disapproved: see p. 30, ante.) The premises were a shop 
with living accommodation above, two rooms in the living 
accommodation part being lighted by skylights only. Trouble 
arose because of the disrepair of the roofs and skylights 
When deciding, at first instance, that the skylights, though 
not specifically mentioned, were part of the roofs, du Parcq, J., 
said that he got some assistance from Boswell v. Crucible 
Steel Co. ; also, that that was the intention of the parties ; 
and that, if they were not, it would mean that over part 
of the building there would be no roofs. (The Court of 
Appeal had no occasion to consider the point, as it held that 
the exception applied.) 


Skin and eyes 

The members of the Court of Appeal adjudicating in 
Holiday Fellowship, Ltd. v. Viscount Hereford all considered 
that there was something like a presumption that windows 
should be distinguished from walls. Lord Evershed, M.R., 
expressed it as follows: “. . . if [looked at this matter without 
any guidance (or possibly the reverse) from authority, I should 
unhesitatingly say, in ordinary language, that the windows, 
as I have defined them, are distinct from the walls. No doubt 
they are in the walls. Walls may have eyes as well as ears 
But I would say that they are, as physical things, distinct 
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walls in 


“é 


from the which they are inserted...” And 
Ormerod, L.J. : the walls form the setting for the 
necessary doors and windows... but to say that those 
doors and windows, inserted in those settings, are part of the 
main walls of the building seems to me to be going very 
much further than the ordinary use of language would require 
or allow.” 

The authorities cited were distinguished as follows. Ball 
v. Plummer: the point was not whether the windows were 
parts of walls but whether repairs to them were “ outside 
repairs.” Boswell v. Crucible Steel Co.: the particular facts 
justified the view that the windows were not only not 
“ Jandlord’s fixtures ”’ but, constituting practically the whole 
of the sides of the building fronting the street, could be 
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regarded as—or as representing—the walls of the building. 
Laylor v. Webb: the building was an unusual one, and the 
decision gave effect to what must have been the intention of 
the parties. 

Romer, L.J., attached some significance to the adjective 
“main ”’ which qualified the word ‘“ walls ”’ in the covenants, 
as had Harman, J., at first instance: it went to show, as it 
were, that the parties were thinking about structure and 
stability. And while I would not suggest that this example of a 
‘ practical document dealing with a practical situation ”’ casts 
any reflection on the draftmanship, it may be that a little 
more attention to the anatomy of the subject would have 
made it clearer who was to bear dermatological, and who 
ophthalmological, expenses. 


HERE AND THERE 


HATCHETS IN WIMBLEDON 


Not so very long ago it would have been felt to be incon- 
ceivably fantastic for a youth to swagger about Wimbledon 
with a glittering hatchet dangling from his waist-band as if 
a Blackfoot Indian in a ‘‘Western”’, for Wimbledon 
was almost a proverb for stuffy, moneyed respectability with 


he were 


its large smoothly run houses and its almost countrified 
common. Its last recollection of violence was that a hundred 

irs or so ago noblemen and gentlemen used to meet at 
the windmill and exchange ritual shots on points of honour. 


sort of When Lord 
of the Charge of the Light Brigade shot Captain 
luckett there, the case ended up magnificently in the House 
of Lords. But this is not only the age of the Common Man 
but also the age of the Common Boy and the common boy 

t high old time. When a youth was charged before 
the Wimbledon magistrates recently with being in possession 
weapon, to wit a hatchet, which he had 
dangled at the waist-band of his 
while he and his friends jostled people off the pavement, 
he casually remarked that “most of the chaps have them 
these days,”” as one would remark on a fashion in hats or ties 
or waistcoat buttons. At the defendant’s waistband it had 
merely hung in lerrorem, though otherwise harmlessly. But, 
by one of those practical jokes which fate or gremlins o1 
poltergeists occasionally contrive in solemn surroundings, the 
chairman of the magistrates very nearly split the skull of the 
clerk of the court with it. While he was examining the 
weapon it escaped from his hand, bounced off his register and 
went hurtling in a splendid arc straight at the back of the 
head of the clerk sitting below. He, however, in response 
to a warning shout and a general ducking movement all 
around him, flung himself to one side with a fraction of a 


ut that violence was admirably “ U.” 


Cardigan 


is having < 
of an offensive 


ostentatiously trousers, 


second to spare and saved himself, 


PEACEFUL INDIANS 


As a matter of fact, if the youth of London, slung around 
with primitive weapons and fantastically dressed, are acquiring 
more and more of the tribal characteristics of the old Red 
Indians (without their artistic talents and domestic habits), 
the Red Indians themselves are becoming more and more 
law abiding and even litigious. They have buried the hatchet 
and discovered the writ. Thus the Tuscarora Indians have 


lately been fighting a successful paper battle with the 


authorities of New York State, which wants to flood 1,300 
acres of their reservation in connection with the Niagara 
Falls power project. At first they were offered a million 
dollars compensation, but they turned it down, obstructed 
the surveyors and obtained a court injunction in their favour. 
Now they are to get three million dollars. There are also 
Tuscaroras in Canada who, along with members of five other 
tribes, migrated thither out of loyalty to Britain at the time 
of the American Revolution. Thus the six-nation confed- 
eracy settled in the Grand River Country in Ontario, living 
there in accordance with a treaty wampum, or symbolic 
belt of white shells, a copy of which is kept in the Council 
House safe at Oshwegan. The warriors (evidently in touch 
with the latest Commonwealth thought) have lately formed 
a new government, declaring their 30,000-acre reservation an 
independent country and declaring that they will deal only 
with Britain or, failing that, with the United Nations. They 
are hurt because Her Majesty has not so far acknowledged the 
message informing her of their decision. This, they feel, is 
contrary to their treaty and, if need be, they are ready to 
take their wampum to the Supreme Court of Canada to get a 
constitutional ruling on its validity. All this the Observer 
reports under the heading, “‘ You Can’t Tear Up a Wampum.”’ 
(If that isn’t yet the name of a song in ‘“‘ At the Drop of a 
Hat,” it very soon will be.) 


OUR TRIBAL PROBLEMS 


MEANWHILE in our own streets we have to cope with our own 
tribes of young neo-hatcheteers, who are really bored to death 
with too much money, too little work and too little mental 
content, and have to boost their insignificant egos by pooling 
the resources of their personalities in a tribe or gang. The 
United States have them, of course, in a more virulent and 
vicious form. Russia has them too, among the classes where 
ready money is plentiful. The Russian police are said to have 
their own way of dealing with them, sweeping them up, 
putting them on to all the most menial street tasks for a few 
days and bringing all their friends, especially their girl friends, 
to watch them. That is said to be a very effective cure. 
There is, perhaps, too much of the pillory about it for modern 
English tastes which are groping for a kinder, more under- 
standing solution. But before kindness and understanding 
can do the slightest good it is necessary for the law to establish 


its authority. Human beings are not mere animals, but they 
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we something in common with them and are less than the 
yels. The other day I saw an article by a lady who had 
ouble in taming a recalcitrant monkey. It screamed hate 
id defiance at her; it evaded her; it bit her savagely 
ough a thick glove. Then she remembered scenes she 
ad observed in monkey colonies. “I jumped forward and 


—— 


ax Planning with Precedents. Third Edition. By D. C. 
| POTTER, LL.B., Barrister-at-Law, and H. H. Monroe, M.A., 
Barrister-at-Law, assisted by STEWART BartEs, M.A., Barrister- 
it-Law. 1959. London: Sweet & Maxwell, Ltd. £2 10s. net. 
| The authors explain that this new edition (of 439 and xxxii 
ages) has appeared earlier than originally intended owing to 
wal major amendments of the law which have occurred since 
ic publication of the second edition. These include the Revenue 
provisions of the Finance Acts, 1957 and 1958, and the Variation 
{Trusts Act, 1958. Appropriate references to take account of 
ie changes have been skilfully added to the text. The wording 
{the new legislation does not escape justifiable criticism on the 
ut of the authors particularly as regards s. 38 of the 1957 Act 
n gifts 7mtey vivos—one of the most difficult sections of recent 
tmes—and the settlements provisions of the Finance Act, 1958. 
All references appear to be thoroughly indexed although an 
bnwanted entry has crept into the index indicating (wrongly) 
reference to s. 30 of the Finance Act, 1958, on p. 176. Note 
is been made of relevant cases decided since publication of the 
ond edition. Solicitors and others whose sons are, or are 
bout to become, their partners will do well to ponder the implica- 
bons of Chick v. Commissioner of Stamp Duties [1958) A.C. 435 
onsidered in the section entitled ‘‘ Introduction of a son into 
birtnership ’’ (p. 262 et seq.). 
Essentially the new edition is ‘‘ the mixture as before ”’ in the 
hay of well-written text combined with many appropriate 
precedents. We are glad to see retained, and now on p. 46 ef seq., 
he useful precedent by Mr. J. H. George, for a deed of 
bvenant for the benefit of an infant for the maximum arhount 
br the time being allowed without depriving the infant’s parents 
ithe child allowance. 
We have no doubt that all active tax-planners and others who 
fre interested but not specialists in taxation matters—their 
humber must be legion—will hasten to acquire the new edition 
bi this work which has become an indispensable part of the 
equipment of the former group. Its popularity should not be 
eplored either by professional advisers or by tax-gatherers. 
The feelings of Charles Churchill, satirist and poet (1731-64), 
— not borne out in practice, are at least understandable. 
le wrote : 


“No stateman e’er will find it worth his pains 
To tax our labours, and excise our brains ”’- 








“6 





Night I. 

| 

Palmer’s Company Law. ‘Twentieth Edition. By Ciive M. 
| SCHMITTHOFF, LL.D., Barrister-at-Law, and T. P. E. Curry, 
M.A., Barrister-at-Law. 1959. London: Stevens & Sons, 

Ltd. £6 6s. net. 

The publication of the twentieth edition of this well-known 
Work is marked by the appearance of a new (joint) editorship. 
‘Following upon this change the work has been completely re- 
\atranged in a logical order which is greatly to its advantage. 
the chapters are now grouped in ten principal parts such as 
| Formation of Company, Share Capital and Debentures, Member- 
ship in Company and Administration of the Company. The 
| Appendices have been considerably expanded by adding such 
iTelevant material as the Stock Exchange requirements for 
| quotation and the text of the Prevention of Fraud (Investments) 
Act, 1958, 

With every justification the new edition devotes more space 
jthan its predecessor to the exempt private company ; even so 
this is still a long way from being the definitive treatment of the 
subject. It occurs to the reviewer that it might be an improve- 
ment for the order to be reversed and for expositions of exempt 
and non exempt private companies, in that order, to precede 





Vol. 103] 233 


slapped her very hard on the head. Instantly, with a low 
whimper, she jumped straight down into my arms. 
She looked at me with a new reverence, cuddled down into 
the crook of my arm, gave a deep sigh and then and there 
went fast asleep.’’ After that kindness worked. One 
suspects it would be the same with other young monkeys. 


RICHARD ROE 


REVIEWS 


This would follow the order of magni 


that of public companies. 
Of the 


tude from the viewpoint of numbers though not of capital. 
304,517 private companies (including companies without share 
capital), with total paid-up capital of £2,607m., which were on 
the registers in Great Britain at 31st December, 1957, 237,441 
or 78 per cent.—were exempt private companies. At the same 
date there were so registered 10,994 public companies having 
share capital, with a paid-up capital of £4,537m. “The numerous 
notes and cross-references are helpful, although the intentional 
omission on p. 188 (note 8) of the numbers of cases in which the 
London Stock Exchange refused permission to deal or deferred a 
decision is tantalising. 

The improvements and additions in the new edition have only 
been achieved by means of a substantial increase in size and price 
Whereas the former has expanded by about half (1,258 and ciy 
pages compared with 832 and Ixxx pages) the latter is over 
two and a quarter times as great (£6 6s. as against /2 15s 
The law is stated as on Ist October, 1958, and so no reference is 
made to such cases as Fe Serene Shoes, Ltd. 1958) 1 W.L.AR. 1087 
(concerned with ss. 256 and 307 of the Companies Act, 1948), 


Inland Revenue Commissioners v. Liquidators of Purvis Industrie 
319 


Ltd. 1958) S.L.T. 265 (where consideration was given to ss 
and 333 of the 1948 Act) and Re H. R. Harmer, Ltd. 1959 
1 W.L.R. 62 (application of s. 210 of the 1948 Act). For the 


same reason the important general consent (subject to certain 
exceptions and conditions) given by the Treasury with ctfect 
from 5th February for the purposes of the Control of Borrowing 
Order, 1958, has not been noted. No doubt all these and othet 
relevant matters will be fully covered in the supplements which 
are to be issued in order to prolong the uscful life of the new 
edition. 


Reversionary Practice. A Guide to the Practice of Investigating 
Titles to RKeversionary and Life Interests. By J. P. ke. 1 
PETERS, Solicitor. 1959. London: ‘The Solicitors’ Law 
Stationery Society, Ltd. £1 7s. 6d. net. 

This little book deals in a most practical way with the problems 
which have to be faced when investigating title to equitable 
interests in settled funds. It could well find a usefub place on the 
shelves of any solicitor whether he acts for borrowers or lenders, 
and whether he does so regularly or only on rare occasions. 

It is a book of precedents rather than a text book, but with 
this difference that the precedents are found in italics within the 
text rather than at the end of a long foreword. ‘The reason why 
a particular form of requisition or clause in a mortgage Is recom- 
mended is thus to be found immediately above precedent, instead 
of buried, as so often happens, in a foreword or in footnotes. 
For a short book which is covering a somewhat narrow subject, 
this arrangement is extremely convenient. 

There is little to quarrel with in the content of the text, though 
in our view too great a burden of proof is suggested where thi 
borrower is named in the will or settlement and too little in 
example 15 on p. 20. In that case, proof should also be required 
of the birth of the life-tenant, the marriage of the intestate, and 
that the intestate had no One or two cross-references 
are wrongly given, but these no doubt will be corrected in later 
editions. 

This is a book written by an expert on a specialised subject 
in a way that is useful to expert and novice alike. 


Issuc. 


HENRY CECIL. 190. 1959 


13s. 6d. net. 


Settled out of Court. By pp. 
London: Michael Joseph, Ltd. 
The prolific output of light novels with a legal flavour on the 


part of the author is continued by the appearance of Settled out of 
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Court. As with his earlier books the easy-flowing and natural 
conversational style used almost compels the reader to finish 
the tale at one reading. The plot of this story—concerning a 
financier convicted of murder on perjured evidence—is nothing 
if not ingenious although it will not survive cold analysis of its 
feasibility ; its entertainment value would probably be con- 
siderably less if it could do so. As the Cecil fans would expect, 
the many legal twists in the story individually ring true although, 
for any particular combination of them to be digested, more than 
a pinch of salt may be required. 


The Dictionary of English Law. General Editor, the late 
the Rt. Hon. THe Eart Jowitr, Editor, CLIFFoRD WALSH, 
LL.M., Solicitor. 1959. London: Sweet & Maxwell, Ltd. 
In two volumes or a thin paper edition in one volume. £8 8s. 
In a publishers’ note the object of this work, of 1905 pages, 

is stated to be the production of a really comprehensive lexicon 

covering English law from earliest times to the present day, 


giving a definition and an explanation of every legal term old 
and new. That object appears to have been more than achieved 


for in fact many useful explanations of Scottish legal terminology 
are included. We cannot claim to have read the work from 
cover to cover but some idea of its scope can be obtained by the 
following entries which we select at random: Brehon law; 
dissolution ; heptarchy; irritant clause; rent; Tippling Act 
and wite. Under “ precedence ’’ we notice that no mention is 
made of the fact that H.R.H. Prince Philip is second only to 
Her Majesty the Queen in order of precedence ; only the general 


COMPULSORY PURCHASE 


NEW PROCEDURE FOR OBJECTION 


The Secretary of State for War made the following statement in 
a written answer in the House of Commons on 6th March: 


When the Land Powers (Defence) Bill was before the House, I 
made it clear that it is the Government’s intention to apply 
safeguards as proposed in that Bill to all compulsory purchases 
of land for defence purposes but that to do so by Statute involved 
amending the Defence Acts. This is a major task and although 
much work has been done on it we are still only in the preparatory 
stages. Few cases of compulsory purchase by Defence Depart- 
ments are likely to arise in the near future but I, my service 
colleagues and the Minister of Supply have decided that pending 
legislation we would provide safeguards forthwith by administra- 
tive action in cases outside the ambit of the Land Powers (Defence) 
Act. 

Under the new procedure owners, lessees and occupiers of 
land which it is proposed to acquire will have an opportunity 
to object to the proposed acquisition and to have their objections 
heard at an inquiry held by an independent person. As in the 
case of inquiries held under the Land Powers (Defence) Act, 1958, 
security considerations may sometimes require that the inquiry 
shall be held in private but hearings will be in public whenever 
possible. Details of the procedure, which will be brought into 
effect at once, are as follows: 

1. Before a Minister authorises the compulsory acquisition 
under the Defence Acts of any interest in land, he will inform 
every owner, lessee or occupier of any of the land (except 

for a month or his intention to use his 
compulsory powers. The notification will 


tenants less) of 

(a) describe the land involved by reference to a map and 
cither be accompanied by a copy of the map or name a 
convenient place where a copy of the map may be inspected ; 

(4) include a statement of the Minister’s reasons for 
proposing to acquire the land, subject to any limitations 
necessary on the grounds of national security ; 

(c) inform the recipient that the Minister will consider 
any reasoned objections submitted to him in writing within 
a specified time (which will not be less than twenty-one days). 


2. No further special action will be required of the Minister 
if no objection is made within the specified time by any owner, 
lessee or occupier, or if all objections so made are later with- 
drawn, or if the only outstanding objections relate solely to 
matters of compensation (such objections will be dealt with 
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rule is given that the Sovereign’s consort follows the Sovercign’s 
children and grandchildren in order of precedence. 


The Stock Exchange Year Book, 1959. Volume 1. Editor- 
in-Chief: Sir Hewitt SKINNER, Bt. London: Thomas 
Skinner & Co. (Publishers), Ltd. Two volumes. £8 net. 


This volume contains, among other things, lists of broker 
members of The Stock Exchange and members of the Associated 
and Provincial Stock Exchanges and the usual special chapters 
on municipal, county and Government finance. Particulars of 
several companies, new issues and reorganisations are given in 
a supplement near the end of the volume, which concludes with 
a section of general information on Stock Exchange commissions, 
stamp duties, trustee investments and other matters of interest, 
The company notices include particulars of about 4,000 securities 
quoted on The Stock Exchange. 


The Constitution and Powers of Parish Councils and 
Parish Meetings. Second Edition. By CHARLES ARNoLp- 
BakER, B.A., of the Inner Temple, Barrister-at-Law. With 
a preface by the Rt. Hon. HENry Brooke, M.P., Minister of 


Housing and Local Government. 1959. London: The 
National Association of Parish Councils. 2s. net. 
This little pamphlet by the Secretary of the National 


Association of Parish Councils should prove a very useful pocket 
guide for members of parish councils and others interested 
The major part is concerned with constitutional matters and 
the procedure at meetings, but there is also a brief list of functions 
and an account of the financial resources of civil parishes. 


FOR DEFENCE PURPOSES 


under existing arrangements, including reference, if necessary, 
to the Lands Tribunal). The Minister will then be able to 
serve a notice to treat and proceed with the acquisition of the 
land described in the notification with, if necessary, any 
modifications which have been agreed with all the parties 
affected by them. 

3. If any objection, other than one concerned solely with 
compensation, is not withdrawn, the Minister will inform the 
objector that, if he so desires, he will be afforded an opportunity 
to appear before and be heard by a person appointed by the 
Lord Chancellor to hold an inquiry into objections to the 
Minister’s proposal. (In Scotland the appointment will be 
made by the Secretary of State for Scotland and in Northern 
Ireland by the Lord Chief Justice of Northern Ireland.) At 
the same time the Minister will tell the objector that the report 
and recommendations of the appointed person will be con- 
sidered by him before he takes a final decision. If the objector 
requests such an opportunity, the Minister will make the 
necessary arrangements, giving the objector not less than 
fourteen days’ notice of the date, time and place for the holding 
of the inquiry. 

4. If an objector intends to suggest at the inquiry any 
alteration in the Minister’s proposal which would meet his 
objection to it, he will be invited to give prior written notice 
to the Minister specifying the alteration. Failure to give 
such notice will not preclude an objector from raising the 
matter at the inquiry. The appointed person may, however, 
decline to hear evidence or argument that any land other than 
that specified in the Minister’s proposal should be acquired 
in lieu, unless the objector has given prior written notice to 
the Minister, not less than seven days before the holding of 
the inquiry, of his intention to use the evidence or argument, 
and specifying the other land in question. 

5. The Minister will furnish the appointed person with 
explanations of his reasons for proposing to acquire the land. 
He may disclose to the appointed person information additional 
to that given to an objector in the statement referred to in 
para. 1 (b) above, if the Minister is of the opinion that it would 
be contrary to the public interest for such additional information 
to be disclosed otherwise than in confidence to the appointed 
person. 

6. Subject to the following, the procedure at an inquiry 
will be left to the discretion of the appointed person. Any 
objector may be legally represented or, by leave of the appointed 


The Sol 


Friday, M 


person 
may I 
iuthor 
unless 
the Mi 
his De) 
the lan 
ind to 
object 
put in 
to mat 
will no 
any 1n 
be con 
eviden 
to cros 

Ym 
menda 
to the 


Agri 
0, We 


levised 

phey liv 
ears ag 
he pret 
pnd lance 
irmers 
matter 

puilding 
the lan 
pubject- 
the mea 
provisio 
tenure, 
A. U 
the exp 
in our | 
Agricul 
Which 1 
The use 
{1951} 

definitic 
s. 205 

“agric 
parts c 
afforde 
which, 
proposi 
need ni 








| Lessor 
i 

0. VV 
{ Estates 
{ Case is 
 overha 
| by the 
} proper 
the ust 
do nec 
some ¢ 
person 
| landloy 


is non: 
ought 
that, i 
ought 
damag 








al” 
959 


‘ign’s 


litor- 
ymas 


Oker 
ated 
ters 
S of 
Nn in 
Vith 
Ons, 
Pest. 
Ities 


and 
ILD- 
Vith 
r of 
rhe 


nal 
ket 
ed, 
ind 
Ons 


to 
he 
ny 


ICs 


he 
ty 
he 
he 
be 
rm 


The Solicitors’ Journal " 
Friday, March 20, 1959 


person, be represented by any other person. The Minister 
may be legally represented or represented by any person 
authorised by him. ‘This representative will be heard first 
unless the appointed person decides otherwise. At all inquiries 
| the Minister will make available one or more witnesses from 
his Department to state the reasons for the proposal to acquire 
the land, to give evidence on matters of fact and expert opinion, 
} and to be subject to cross-examination by or on behalf of any 
| objector; the appointed person will disallow any questions 
} put in cross-examination which, in his opinion, are directed 
omatters of Government policy. Departmental representatives 
| will not disclose in answer to questions put in cross-examination 
any information which, in the opinion of the Minister, it would 
be contrary to the public interest to disclose. Persons giving 
evidence at the inquiry on behalf of an objector will be subject 
to cross-examination on behalf of the Minister. 





7. The appointed person will report his findings and recom- 
mendations to the Minister. If he recommends a modification 
to the Minister’s proposal which has not been agreed by all 


Agricultural Holdings—BuiLpincs Let witHout LAND 


0. We have clients who, as tenants in common, own property 
levised to them; part is used as a village post office and part 
hey live in; the outbuildings were let by the testator some 
ears ago to farmers who work two farms nearby. Originally 
he premises all formed a farmhouse together with farm buildings 
pid land ; there is now and was at the time of the letting to the 
armers no land with the property at all. In short, the subject- 
matter of the letting to the farmers is simply some farm out- 
buildings ; no land is let to the farmers at all except, of course, 
the land on which the buildings stand and the fold yard. Is the 
fubject-matter of the letting an ‘‘ agricultural holding ”’ within 
the meaning of the Agricultural Holdings Act, 1948, so that the 
“snaggen of that Act relating to notice to quit and security of 
enure, etc., will apply ? 


A. Unless it could be established that for the purpose in hand 
the expression ‘‘ land ”’ does not include buildings, the tenancy is, 
in our opinion, a tenancy of an agricultural holding within the 
Agricultural Holdings Act, 1948, i.e., of land used for agriculture 
which is so used for the purposes of a trade or business (s. 1). 
The user contemplated was agricultural: see Howkins v. Jardine 
[1951] 1 K.B. 614; and while the Act does not adopt the 
definition of ‘‘land’’ given in the Law of Property Act, 1925, 
8. 205 (1) (ix), many of its provisions would be unworkable if 
“agricultural land ’’ did not include “ agricultural buildings or 
parts of buildings.’’ Further discouragement is, we consider, 
atiorded by the decision Blackmore v. Butler [1954] 2 Q.B. 171 
which, while not directly in point, provides authority for the 
proposition that the ‘‘ contract of tenancy ”’ required by s. 1 (1) 
‘need not cover a complete farm. 





Lessor’s Liability to Third Parties for Damage Done by 
Trees 





, Y. We have been considering the case of Davis v. Artizans 
Estates (1953), 161 E.G. 519. It appears that the effect of this 
case is that a landlord who lets property with trees whose branches 
' overhang adjoining property can be held liable for damage done 
| by these trees although he has parted with possession of the 
| Ptoperty. Apparently, the reasoning is, because a lease contains 

the usual clauses enabling the landlord to enter and inspect and 
do necessary repairs, he, the landlord, is deemed to have retained 
some control of the premises and this is sufficient to enable any 


| Person injured by roots or branches of the trees to sue the 


| landlord. 


From a practical point of view, of course, this decision 
'S nonsensical and, in the case of a lease of premises, the lessee 
ought to be the only person liable for the trees. Do you agree 
that, in a lease of any property which includes some trees, there 
ought to be a specific provision making the tenant liable for any 
‘amage caused by the trees and imposing upon the tenant an 





[Vol. 103] 235 


the parties affected, and of which they have not had previous 
written notice, the Minister will, before accepting the recom 
mendation, give notice of the suggested modification to all 
parties whose interests are affected by it and atford them an 
opportunity to appear and be heard at a resumed inquiry 
Similarly, if the Minister of his own initiative proposes to 
make a modification which has not been agreed or of which 
no previous written notice has been given, he will follow the 
same procedure. When the Minister reaches a decision he will 
send to every objector a summary of the appointed person's 
findings and recommendations and will inform him of his 
(the Minister’s) decision, giving reasons, subject to any limita 
tion necessary on the grounds of national security, for any 
departure from the recommendations. 

8. The administrative procedure described above will not 
apply when land is acquired by agreement. Nor will it apply 
to acquisitions under Pt. Il of the Requisitioned Land and 
War Works Act, 1945, since that Act itself contains provisions 
for holding inquiries. 


POINTS IN PRACTICE 


Questions, which can only be accepted from practising solicitors who are subscribers either directly or through a newsagent, should be addressed 
to the “ Points in Practice’ Department, The Solicitors’ Journal, Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 
They should be brief, typewritten in duplicate, and accompanied by the name and address of the sender on a separate sheet, together with a 
stamped addressed envelope. Responsibility cannot be accepted for the return of documents submitted, and no undertaking can be given to reply 
by any particular date or at all. 


obligation to indemnify the landlord against any payments he 
may have to make in respect of the trees to a third party ? 

A. The general rule of common law is that it is a tenant, and 
not his landlord, who is responsible for nuisance and other 
liability to third persons arising out of the condition of the 
property. There are three exceptional cases in which the landlord 
will be liable : (i) if he has contracted to do the repairs ; (ii) where 
the nuisance arises as a natural result of the user of the premises 
for which they were let ; and (iii) where he let the premises in a 
ruinous state and did not impose an obligation on the tenant to 
repair them. See, e.g., Nelson v. Liverpool Brewery Co. (1877), 
2 C.P.D. 311; Heap v. Ind Coope and Allsopp, Ltd. (1940 
2 K.B. 476; Mint v. Good {1951| 1 K.B. 517. These rules ot 
law can only be regarded as reasonable. Unless the circumstances 
can be brought within any of the above exceptions, there will 
be no liability on the landlord. But there is no reason why the 
lease should not contain a covenant by the tenant to keep the 
trees in proper condition and indemnify the landlord against 
any claim. 

Estate Duty—SETTLEMENT OF SHARES 

Q. We are acting for a client who wishes to settle certain shares 
for the benefit of his wife and children with a view to avoiding 
death duties, and it is proposed that the settlor will transfer the 
shares to the trustees upon trust to pay the income to the wife 
for a term of twenty-five years from the date of the settlement 
if she shall so long live and not remarry. After the said term of 
twenty-five years or after the death or remarriage of the wile, 
whichever shall first occur, the capital and income shall be held 
in trust for such of the settlor’s two children as shall at that time 
be alive, and shall attain or have attained the age of twenty-one 
years, if more than one in equal shares. If either of the said 
children should die before attaining a vested interest, leaving a 
child or children alive at the end of the said term of twenty-five 
years, or at the date of death or remarriage of the wife, as the 
case may be, or born after the relevant time, and who shall attain 
or have attained the age of twenty-one years, such child ot 
children shall take equally between them, if more than one, 
the share in the trust fund which their parent would have taken 
had he attained a vested interest, and in the absence of any 
issue who attained a vested interest, the trust fund and the income 
and any statutory accumulation, etc., to be held in trust for the 
wife absolutely. The object is that the settlor anticipates that 
his wife will survive him, and hopes himself to outlive the five-year 
period, obviating death duties on his death, and anticipates that 
his wife should live for thirty years and thus it is assumed that 
duties will be escaped on her death also. (1) Does the ultimate 
trust in favour of the wife affect the matter of death duties, 
assuming that there are in fact issue who take? (2) Are we 
right in our assumption that, assuming the parties live the 


necessary time, death duties will in this way be avoided ? 








236 [Vol. 103] 


(3) Should the husband die within five years of the settlement, 
and death duties are accordingly payable upon the fund on his 
death, would the wife then be entitled to exemption from duties 
on her death within twenty-five years ? 

A. (1) If the wife survives the period of twenty-five years, 
the issue will, upon the assumption you ask us to make, have 
taken the estate absolutely so that the wife will have no further 
interest in the funds and nothing will be charged with estate 
duty on her death. If the wife should die within the term of 
twenty-five years the property will then go over to the issue: 
so that estate duty will be charged thereon quite irrespective of 
the ultimate trust. If the wife should remarry within the period 
of twenty-five years the property will go over to the issue and 
by virtue of the Finance Act, 1950, s. 43, a charge for duty will 
be preserved for a period of five years thereafter. (2) If the 
husband lives for five years and the wife lives for twenty-five 
years without remarrying no estate duty will be payable on the 
death of either the husband or the wife. (3) If estate duty 
should be charged upon the settled property on the death of the 
husband it will not be charged upon the death of the wife, since 
she will be a surviving spouse not competent to dispose of the 
capital. 


VALUATION OF SHARES UNDER 
Act, 1940, s. 55 

O. Within five years of his death a testator held 49 per cent. 
of the ordinary shares in A & Co., Ltd., a private limited company 
whose articles give to the directors an unfettered discretion to 
decline to register transfers of shares. Fifty-one per cent. of the 
ordinary shares in A & Co., Ltd., are held by X & Co., Ltd., 
a similar private limited company. ‘The testator also held 
49 per cent. of the ordinary shares in X & Co., Ltd. In both 
companies each ordinary share carried one vote, and there are 
no voting rights attached to any other class of share capital. 
The memoranda of association of both companies provide among 
other things that the companies may distribute their property 
in specie among their members. Will the deceased’s shares in 
A & Co., Ltd., be valued for estate duty purposes by reference to 
the provisions of the Finance Act, 1940, s. 55 ? 


Estate Duty 
FINANCE 


A. Shares in A & Co., Ltd., may fall to be valued upon the 
basis prescribed by the Finance Act, 1940, s. 55, by reason of : 

(i) The deceased’s having had for a continuous period of 
two years falling within the five years before his death control 
of the powers of the board of directors as mentioned in the 
Iinance Act, 1954, ss. 29 (2) and 31 (1) (e) This usually 
happens by reason of his being a sole director or being a 
chairman of a board of two directors enjoying as such a casting 
vote. Whether it was so or not we do not know. 

(ii) The having been interested during such a 
period in more than one-half of the total of the dividends 
declared by the company or interest accrued due on the 
debentures of the company as mentioned in the Finance Act, 
1954, s. 29 (3). For this purpose “‘ debenture ’’ has the meaning 
ascribed to it by the Finance Act, 1940, s. 58, as amended by 
the Finance Act, 1954, s. 29 (4), and the deceased will be taken 
to have been interested in such dividends and interest if any 
of them accrued for his benefit as mentioned in the Finance 
Act, 1940, ss. 47 and 48. Whether there were any debentures 
we do not know, and whether any dividends were declared 
we do not know. If there were no debentures and no dividends 
this provision cannot apply. If there were no debentures and 
there were dividends it does not seem to us that the deceased 
had a beneficial interest in more than 49 per cent. of them 
because the beneficial interest in the other 51 per cent. belonged 
to X & Co., Ltd., and not to its shareholder or shareholders. 

(iii) The deceased’s having at any time during the five years 
ending with his death (not being a time when some other 
person had control or powers equivalent to control of the 
company) a beneficial interest in possession in shares in or 
debentures of the company amounting t~ 50 per cent. or more 


deceased's 


of the total as mentioned in the Finance Act, 1954, s. 29 (4). 
He did not have such a beneficial interest in the shares. 
Whether he had a beneficial interest in any debentures we 
do not know because we do not know if there were any 
debentures. 

If none of these three tests is satisfied, the shares in 


A & Co., Ltd., will fall to be valued upon the basis prescribed 
by the Finance Act, 1894, s. 7 (5). 
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Estate Duty—Grrt oF CASH IN CONTEMPLATION OF MARRIAGE 
SETTLEMENT ON DONOR 


Q. A, who has an estate of the value of approximately £60,000, 
has a wife and three children all over twenty-one. The son js 
about to be married. We have it in mind that a gift to the son 
in contemplation of marriage will be exempt from duty on the 
death of A within five years. A’s estate consists largely of 
deposits with building societies. We are considering making an 
outright cash gift of, say, £20,000 to the son with no conditions 
whatever attaching to the gift. The son, however, will wish to 
execute a settlement of the money, giving his father (or possibly 
his mother) the income of the settled fund for life and on the 
death of the father (or mother) the capital to be divided equally 
between the son and the two daughters. Neither the father nor 
the mother would be a trustee of the settlement. Is it agreed 
that notwithstanding the execution of such a settlement by the 
son the gift of £20,000 in cash will not rank as a gift inter vivos 
and be dutiable in the event of the death of A within five years ? 


1. If there is in truth a gift of £20,000 to the son on the 
occasion of his marriage that gift will by the Finance (1909-10 
\ct, 1910, s. 59 (2), be exempted from estate duty on the death 
of the donor. To bring a gift within that provision it should be 
made immediately before the marriage. You state that the 
gift will be without any condition, but nevertheless it would 
appear that, having received it, the son, rather than using it to 
provide for his own wife and possible children, all of whom are 
within the marriage consideration, may wish to use it to provide 
for his father or mother and for his sisters, none of whom are 
within this consideration. If it were the case that the donor 
knew of the son’s intentions before he made the gift, it might be 
possible for the Revenue authorities to contend that the gift 
would not have been made had it not been for that knowledge, 
so that there was some sort of implied condition that it would 
be so used or so that the only beneficial interest really taken by 
the son was his share of the reversion expectant upon the life 
interest. 

We have often met with cases where such a gift has been made 
and where the donee has subsequently given a large part of it 
outright to various relatives outside the marriage consideration : 
particularly have we met with gifts to brothers and sisters. We 
have not previously met with a case where the donee has immedi- 
ately upon receipt of the gift made a formal settlement of it upon 
persons outside the marriage consideration, still less one where 
it is suggested that the donor himself should have the first life 
interest. If the son included the donor in the proposed settle- 
ment, giving him the first life interest, the question of the gilt 
would be academic because the property would in any event 
be charged with estate duty on the passing brought about by the 
dropping of the life interest. If the son included his mother 
therein, giving her the first life interest, there would be a better 
chance of establishing a gift within s. 59 (2), and the property 
would pass not upon the father’s death but upon the mother’s 
death on the dropping of the life interest. 

We think the son would be much better advised, to avoid 
any charge of estate duty, to give part of the property to his 
sisters absolutely and not to attempt to settle on either of his 
parents. 

Determination of Contract 


O. A contract for the hire of an internal telephone installation 
contains the following clause: ‘‘ This contract shall continue 
for a period of fourteen years from 1st January, 1949, and there- 
after for yearly periods unless and until either party shall give 
to the other at least six calendar months’ notice in writing to 
expire at any of the said periods.’’ Can the contract be deter- 
mined by notice expiring at the end of the period of fourteen 
years or do the words “‘ said periods ’’ at the end of the clause 
refer only to the ‘‘ yearly periods’”’ following the period of 
fourteen years ? 


A. We take the view that this contract may be determined 
at the end of the period of fourteen years. The vital expression 
is, of course, “ the said periods ’’ and it seems to us that this 
would be held to include “a period of fourteen years ’’ and not 
only ‘ yearly periods.’’ In order to support the alternative 
construction which you suggest we think that the agreement 
would have had to specify that notice in writing should expire 
“at any of the said yearly periods.’’ We regret that we have 
been unable to find any case in which a similar point arose, 
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-IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 

Read First Time:— 

All Saints Chelsea Bill [H.C.} [12th March. 

House Purchase and Housing Bill [H.C.| = [12th March. 

Housing (Underground Rooms) Bill [H.C.] [10th March. 

National Assistance (Amendment) Bill [H.C.} 

[10th March. 

Read Second Time: 

Mock Auctions Bill [H.L.}! {12th March. 
kead Third Time: 

Gloucestershire County Council Bill [H.L. (10th March. 

Transport (Borrowing Powers) Bill [H.C.) [12th March. 


In Committee :— 
Building (Scotland) Bill [H.C. {12th March. 
Electricity (Borrowing Powers) Bill [H.C.) [12th March. 
Emergency Laws (Repeal) Bill [H.C.| {10th March. 
Post Office Works Bill [H.C.| {12th March. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Kead Second Time :— 
Betting Reform Bill {H.C.} [13th March. 
County Courts Bill [H.L. {11th March. 
Overseas Resources Development Bill [H.L.| 
{1ith March. 
Restriction of Offensive Weapons Bill [H.C.| 
{13th March. 
Small Lotteries and Gaming Act (1956) Amendment 
Bill [H.C.} {13th March. 


Read Third Time:— 


Sea Fisheries (Scotland) Bill [H.C.} [13th March. 


B. QUESTIONS 
CoMPULSORY PURCHASE FOR DEFENCE PURPOSES 
A new procedure, to come into effect at once, for objecting to 
proposed compulsory purchase of land by Defence Departments 
has been announced by the SECRETARY OF STATE FOR WAR. 
His statement giving details of the procedure is reproduced in 
full at pp. 234-5, ante. [6th March. 


CARAVANS (RENTs) 

Mr. H. Brooke said that he was advised that, if a caravan was 
let furnished for use as a dwelling where it stood, the local 
authority had power to refer the contract to the local rent 
tribunal. He regretted that information about the number of 
cases of that kind referred to rent tribunals was not available. 

{10th March. 


PAYMENTS (RECEIPTS) 

Mr. J. SIMON said that the Cheques Act, 1957, had not changed 
the legal position that a receipt for a payment of £2 or more 
must be stamped (unless it came under one of the special exemp- 
tions in the Stamp Act). A person who gave an unstamped 
receipt for such a payment, or refused to give a stamped receipt 
for it when required to do so by the payer, was liable to a fine 
of £10. {12th March. 


STATUTORY INSTRUMENTS 
Agricultural. Land Tribunals (Amendment) 
(S.I. 1959 No. 359.) 5d. 

Draft Cinematograph Films (Distribution of Levy) (Amend- 
ment No. 2) Regulations, 1959, 5d. 
Educational Conferences (Revocation) 

(S.1. 1959 No. 335.) 4d. 


Order, 1959. 


Regulations, 1959. 
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AND WHITEHALL 


Exchange Control (Payments) Order, 1959. (S.1. 1959 No. 374.) 
5d. 

Exchange Control (Specified Currency) Order, 1959. (S.1. 1959 
No. 375.) _ 5d. 

Handicapped Pupils and Special Schools Regulations, 1959. 
(S.1. 1959 No. 365.) 6d. 

Handicapped Pupils (Boarding) Regulations, 1959. (S.L. 
No. 362:) 5d. 

Land Powers (Defence) Act (Inquiries) (Scotland) Rules, 1959. 

London-Edinburgh-Thurso Trunk Road (\berford By-Pass) 
(Variation) Order, 1959. (S.1. 1959 No. 342.) 5d. 

Medical Examinations (Sub-normal Children) 
1959. (S.I. 1959 No. 336.) 5d. 


Draft Merchandise Marks (Imported Goods) (No. 2) 
1928, Amendment Order, 1959. 5d. 


1959 


Regulations, 
Order, 


(Lending outside the United Kingdom) 


(S.I. 1959 No. 360.) 4d. 
(Contributions) Amendment 
(S.1. 1959 No. 373.) 5d. 


National Gallery 
(No. 1) Order, 1959, 


National Insurance 
Regulations, 1959. 

Nigeria (Constitution) (Amendment) Order in Council. 
(S.I. 1959 No. 368.) 11d. 

Nigeria (Offices of Governor-General and Governors) (Amend- 
ment) Order in Council, 1959, (S.1. 1959 No. 3609.) 5d. 

North East Lincolnshire Water 1959. (S.I. 
No. 358.) 8d. 

Public Service Vehicles (Conditions of Fitness) (Amendment) 
Regulations, 1959. (S.I. 1959 No. 382.) 5d. 

Removal of Defence Works Grant Regulations, 1959. (S.1. 
1959 No. 337.) 5d. 

Retention of Cables and Mains Under a Highway (County 


Provisional 


1959, 


Order, 1959 


of York, North Riding) (No. 1) Order, 1959. (S.I. 1959 
No. 348.) 5d. 
Royal Borough of New Windsor Water Order, 1959. (S.1. 1959 


No. 338.) 5d. 

School Health Service Kegulations, 1959. 
od. 

Schools Kegulations, 1959. 

Special School and Establishments 
1959. (S.I. 1959 No. 366.) 5d. 

Stopping up of Highways (City and County of Bristol) (No. 4 
Order, 1959. (S.1. 1959 No. 349.) 5d. 

Stopping up of Highways (County of Chester) (No. 3) Order, 1959. 
(S.I. 1959 No. 355.) 5d. 

Stopping up of Highways (County of Cornwall) (No. 1) Order, 
1959. (S.I. 1959 No. 343.) 5d. 

Stopping up of Highways (City and County Borough of Coventry) 
(No. 3) Order, 1959. (S.I. 1959 No. 350.) 5d. 

Stopping up of Highways (County of Durham) (No. 4) Order, 
1959. (S.I. 1959 No. 344.) 5d. 

Stopping up of Highways (County of Kent) (No. 4) Order, 1959 
(S.I. 1959 No. 345.) 5d. 

Stopping up of Highways (County of Leicester) (No. 2) Order, 
1959. (S.I. 1959 No. 346.) 5d. 

Stopping up of Highways (County Borough of Newport) (No. 1) 
Order, 1959. (S.I. 1959 No. 351.) 5d. 

(City and County Borough of 

(Sify 1959: No. .352.) -Sd. 


(S.1. 1959 No. 363.) 


(S.I. 1959 No. 364.) 7d. 


(Grant) Regulations, 


Stopping up of Highways 
Plymouth) (No. 3) Order, 1959. 

Stopping up of Highways (County of Somerset) (No. 1) Order, 
1959. (S.I. 1959 No. 353.) 5d. 

Stopping up of Highways (County Borough of Southampton) 
(No. 1) Order, 1959. (S.1. 1959 No. 354.) 

Stopping up of Highways (East Riding of Yorkshire) (No 
Order, 1950 (Variation) Order, 1959. (S.I1. 1959 No. 347.) 5d 


Wages Regulation (Retail Drapery, Outfitting and Footwear 
Order, 1959. (S.I. 1959 No. 330.) Is. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


DEMOLITION OF DAMAGED HOUSE: FALL 
THROUGH HOLE IN FLOOR: ‘“ COLLAPSE ” 
Mortimer v. Samuel B. Allison, Ltd. 


Viscount Kilmuir, L.C., Lord Goddard, Lord Reid, Lord Tucker 
and Lord Keith of Avonholm. 4th March, 1959 

Appeal from the First Division of the Court of Session. 

The appellant claimed damages from his employers, the 
respondents, who had sent him to work in the demolition of a 
fire-damaged building. Part of the floor had given way beneath 
his feet, causing him to fall through and sustain injury. In the 
first floor there was a large hole through which debris was dropped 
from a higher floor into a lorry beneath. Its edges were repeatedly 
struck by this debris, some of which collected on the floor around 
it and had to be thrown through the hole. The appellant had 
just completed such a clearance when the flooring on which he 
was standing broke. The case was based, not on any allegation 
of breach of duty at common law, but on an alleged breach of 
reg. 79 (7) of the Building (Safety, Health and Welfare) 
Regulations, 1948: ‘‘ Before demolition is commenced and also 
during the progress of the work, precautions shall, where necessary, 
be taken by adequate shoring or otherwise to prevent, as far as 
practicable, the accidental collapse of any part of the building .. . 
the collapse of which may endanger any person employed.”’ 
At the trial before Lord Guest the jury awarded the appellant 
damages. The First Division of the Court of Session having 
reversed that decision, the appellant appealed to the House of 
Lords. 

Viscot Kitmuir, L.C., said that at no time was the case 
based on negligence at common law, in regard, for example, to 
system of work or provision of a safe place of working for the 


NI 


workmen. It was contended that the First Division had mis- 
construed reg. 79 (7) by holding that the giving way of the 
flooring was not an “ accidental collapse of any part of the 


building " and by holding that the only precautions the employers 
were required to take were precautions by shoring or some method 
akin to shoring. The word “ collapse ’’ must be given its ordinary 
meaning, which was the action of falling together, or a sudden 
shrinking together or a giving way through external pressure or 
loss of rigidity or loss of support. There must always be some 
element of degree in deciding whether damage constituted a 
collapse, but there would remain circumstances which no one 
could fairly describe as collapse of a part of the floor, but which 
was only damage to it. Here there was no evidence of collapse 
in the true As to shoring, it was suggested that the 
precautions which should have been taken were either a with- 
drawal of the men from the floor or a laying of battens or planks 
over the perimeter of the hole, thus giving the men a new 
platform on which to work. But these were not the precautions 
prescribed by reg. 79 (7). The appeal should be dismissed. 

The other noble and learned lords agreed in dismissing the 
Appeal dismissed. 


sense. 


appeal. 

APPEARANCES: Daiches, Q.C., and Ewan Stewart (both of the 
Scottish Bar) (Asher, Fishman & Co., for Allan McDougall & Co., 
S.S.C., Edinburgh, and John S. Boyle & Co., Glasgow) ; W. Fraser, 
Q.C., and Fe. Sutherland (both of the Scottish Bar) (Clifford-Turner 
& Co., for Allan, Dawson, Simpson and Hampton, W.S., Edinburgh, 
and Jno. Shaughnessy & McCoil, Glasgow). 


Reported by F. H. Cowper, Esq., Barrister-at-Law} [1 W.L.R. 330 


Court of Appeal 
PASSING OFF: INTERLOCUTORY INJUNCTION 


Sim v. H. J. Heinz & Co., Ltd., and Another 
Hodson, Morris and Willmer, L.J J. 
Appeal from McNair, J. 


The second defendants, a firm of advertising agents, prepared 
and produced on commercial television six short sketches for the 
purpose of advertising the first defendants’ goods. 


6th February, 1959 


The sketches 





included a human figure in a cartoon form bearing no resemblance | 


to any known person, but accompanying the productions was the 
voice of a commentator, an «ctor, who in the past had simulated 
the plaintiff’s voice on the stage. The plaintiff was a well-known 


stage and film star, and a number of people who knew him well } 


formed the view that the voice in fact being reproduced was the 
plaintiff’s voice, and that, in allowing his voice to be used in this 
way, he was doing something which was beneath the dignity of his 
standing as an actor. On 13th November, 1958, the plaintiff 
issued a writ claiming damages for, inter alia, libel and passing off, 
and an injunction. On 20th November, 
took out a summons asking for an interlocutory injunction 
restraining the defendants until the trial of the action or further 
order from broadcasting or procuring the broadcasting of any 
commentary purporting to be made by the plaintiff relating to 
the first defendants’ goods. At the hearing of the summons 
the plaintiff’s claim for an injunction at that stage based on 
libel was abandoned, but it was contended that the broadcasting 
amounted to a passing off by the defendants of something that 
belonged to the plaintiff, and that he was entitled to an inter- 
locutory injunction to restrain that broadcasting. McNair, J., 
refused the application. The plaintiff appealed. 

Hopson, L.J., said that the order made by McNair, J., was 
made in the exercise of his discretion and could not be assailed 
in the way in which it was exercised. It was claimed that there 
was a cause of action in libel, but the plaintiff before the judge, 
in light of the authorities, abandoned the claim for an injunction 
based on libel, because it was clear that it could not succeed, 
as in libel cases it had been held in many cases that the court 
would not prejudge the issue of libel or no libel where that was 
a live issue in the case, and where the question was whether the 
words were capable of a defamatory meaning or whether tiiey 
were justified. In the present case the judge came to the con- 
clusion that, there being no right or duty in the court to grant an 
injunction, in so far as this was a libel case, he ought, in 
the circumstances, to take the same course on the footing of 
passing off. His lordship thought that his reasoning was correct ; 
it would be inappropriate to take the course, while refusing an 
injunction in the matter of libel, of granting an injunction in the 
matter of passing off, and the plaintiff had not persuaded the 
court that it ought to interfere by way of injunction on the 
ground that unless it did irreparable damage would ensue. 

Morris and WILLMER, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Guy Aldous, Q.C., and J. N. B. Penny 
(Goodman, Derrick & Co.); Peter Bristow (Warmingtons & Trevor 
Jones); Gerald Gardiner, O.C., and Helenus Milmo (Allen & Overy). 

[Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 313 


WHETHER “RESIDENT IN UNITED 
KINGDOM ” 
Bullock v. Unit Construction Co., Ltd. 
Jenkins, Romer and Pearce, L.JJ. 12th February, 1959 
([1958] 3 W.L.R. 504; 


COMPANY : 


Appeal from Wynn Parry, J. 102 
SoL. J. 654.) 

Three companies, which were wholly owned subsidiaries of 
Alfred Booth & Co., Ltd., an investment trust company resident 
in the United Kingdom, were at all material times registered and 
resident in Kenya. The boards of the three subsidiaries were 
entirely distinct from the board of the parent company but the 
board of the parent exercised control in matters of policy and 
in effect told the boards of the African subsidiaries what to do, 
and those boards always accepted the instructions and acted 
accordingly. The respondent company, also a wholly owned 
subsidiary of Alfred Booth & Co., Ltd., made certain payments 
to the African subsidiaries which it claimed to deduct in com- 
puting its profits for the purposes of its assessments to income 
tax under Case I of Sched. D. It was admitted that if the 
African subsidiaries were ‘‘ resident in the United Kingdom” 
within the meaning of s. 20 (9) of the Finance Act, 1953, then the 
payments in question were subvention payments which the 
respondent was entitled to deduct. The Special Commissioners 
held that the admitted residence in Kenya did not preclude 4 
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second residence in the United Kingdom, and that each of the 
African subsidiaries was resident in the United Kingdom because 
the controlling power and authority, which according to the 
constitutions of the companies was vested in their respective 
poards of directors, was in fact exercised by the parent company. 
On appeal Wynn Parry, J., reversed that decision. The 
respondent company appealed. 

Romer, L.J., delivering the judgment of the court, said that 
the issue was whether a dual residence should be attributed to 
these companies by reason of the de facto management and 
control by the parent company although de jure the control was 
in Kenya. Relying on statements of principle of Lord 
Loreburn, L.C., in De Beers Consolidated Mines, Ltd. v. Howe 
1906] A.C. 455, of Hamilton, J., and Lord Halsbury in 
American Thread Co. v. Joyce (1913) 29 T.L.R. 266, and of 
Lord Sumner in Egyptian Delta Land and Investment Co., Ltd. 
y. Todd [1929] A.C. 1, the respondents had submitted that the 
test was where the central management and control actually 
abided. But none of those cases was directed to the present 
issue Where de jure control was vested in one company whilst 
de facto control was exercised by another, and it was legitimate 
to assume that all the judges were envisaging acts of control 
which were regular and constitutionally lawful. In this case 
the parent company was flouting the articles of association of 
the subsidiaries. After referring to a passage in the judgment 
of Evershed, M.R., in Union Corporation, Ltd. v. Inland Revenue 
Commissioners [1952} 1 T.L.R. 651 and of Dixon, J., in Koitaki 
Pava Rubber Estates, Ltd. v. Federal Commissioner of Taxation 
1940), 64 C.L.R. 15, at p. 241, his lordship agreed with 
Wynn Parry, J., that the relevant superior or directing authority 
had to be properly exercisable only within the framework of the 
constitution of the company and that, applying that test, these 
subsidiaries were not resident in the United Kingdom. The 
respondents had referred to Scottish Co-operative Wholesale 
Society, Lid. v. Meyer {1958} 3 W.L.R. 404 and Daimler Co., Lid. 
v. Continental Tyre and Rubber Co. (Great Britain), Ltd. (1916) 
2 A.C. 307, but they were distinguishable. 

APPEARANCES : Heyworth Talbot, Q.C., and J. Creese (Herbert 
Smith & Co.); Roy Borneman, Q.C., Alan S. Orr and J. R. 
Phillips (Solicitor of Inland Revenue). 

{Reported by Miss E. DaANGERFIELD, Barrister-at-Law] (2 W.L.R. 437 

COSTS: JOINT TORTFEASORS: WRITTEN’ OFFER 
OF CONTRIBUTION REFUSED BEFORE TRIAL 
Bragg v. Crosville Motor Services, Ltd., and Others 
Hodson, Morris and Willmer, L.JJ. 25th February, 1959 


Appeal from Liverpool County Court. 

The plaintiff, who was a passenger in his employers’ lorry, was 
injured when the lorry came into collision with an omnibus owned 
by the first defendants. He brought an action for damages 
against the first defendants, the driver of the omnibus, and his 
own employers. On 17th April, 1958, the plaintiff's employers, 
by a letter pursuant to R.S.C., Ord. 16a, r. 12a, made an offer 
to the first defendants to pay one-third of any damages which the 
plaintiff might recover. ‘This offer was refused, and the action 
went to trial, when the county court judge awarded the plaintiff 
{225 damages and ordered the employers to pay one-third thereof. 
He refused an application that the first defendants should pay 
all the costs after the date of the offer of 17th April, 1958, holding 
that he was bound by the decision in Basted v. Cozens and Sutcliffe 
Lid. |1954] 1 W.L.R. 1069, and, accordingly, ordered the plaintift’s 
employers to pay one-third of the costs. The plaintiff's employers, 
the third defendants, appealed on the question of costs. 

Hopson, L.J., said that the county court judge would have 
acceded to the application of the third defendants that in the 
exercise of his discretion as to costs he could give effect to the 
letter of 17th April, 1958, by ordering the first defendants to pay 
the costs after that date. He was, however, deflected from this 
by his attention being drawn to the judgment of Devlin, J., in 
Basted v. Cozens and Sutcliffe Ltd., supra, of which a full report 
appeared only in Lloyd’s List Reports [1954] 2 Lloyd’s Rep. 132. 
The attention of the county court judge was not drawn to the 
Teport in the Lloyd’s List Reports. It appeared from an 
examination of that report that there was considerably more in 
that case than in the present one. In his (his lordship’s) judgment 
the county court judge was misled by the reference to Basted’s 
case, supra, and wrongly allowed his discretion to be fettered 
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thereby. In the present case he (his lordship) would give effect 
to R.S.C., Ord. 16a, r. 124, and exercise the court’s discretion in 
favour of the third defendants by giving them the costs of the 
action after 17th April, 1958. 

Morris, L.J., delivered a concurring judgment. 

WILLMER, L.J., agreed. Appeal allowed. 

APPEARANCES: RF. R. Leech (Field, Roscoe & Co., for Gy 
Williams & Co., Liverpool); F. J. Nance (Stanley & Co., for 
A. W. Mawer & Co., Liverpool). 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 324 


Chancery Division 


ESTATE DUTY: PROPERTY PASSING: IMMOVABLE 


PROPERTY OUTSIDE GREAT BRITAIN: PROPER 
LAW 
Philipson-Stow and Others v. Inland Revenue 
Commissioners 


Upjohn, J. 10th February, 1959 


Adjourned summons. 

By his will made in English form, a testator, having declared 
that, inasmuch as he bad an English domicile, his will should 
operate as far as the case admitted according to English law, 
devised certain property in England, defined in the will as his 
““ settled estates,’’ to the use of his wife for life with remainder to 
the use of his eldest son for life with remainder to the use of the 
sons of his eldest son successively in tail male with remainders 
over. The testator devised and bequeathed the residue of his 
estate to his trustees on trust for sale to be held as if the moneys 
and investments representing the same were capital moneys 


arising from his ‘settled estates.’ The testator died on 
17th May, 1908, domiciled in England. His wife died on 


22nd December, 1930; and his eldest son on 23rd September, 
1954. The testator’s residuary estate included land situated in 
the Union of South Africa, which property the trustees, in 
exercise of a power to postpone saie contained in the will, had 
retained. The trustees took out a summons under s. 3 of the 
Administration of Justice (Miscellaneous Provisions) Act, 1933, 
to determine, intey alia, whether the land in South Africa, which 
was by the law of South Africa immovable property, was, by 
virtue of s. 28 (2) of the Finance Act, 1949, excluded, for estate 
duty purposes, from the property passing on the death of the 
testator’s son. (Section 28 (2) of the Act of 1949 provides that 
property passing on the death of a person “ shall be deemed 
for the purposes of estate duty not to include any property 
passing on the death which is situate out of Great Britain if... 
the proper law regulating the devolution of the property so 
situate, or the disposition under or by reason of which it passes, 
is the law neither of England nor of Scotland and. . . (c) that 
the property . .. is, by the law of the country in which it is 
situate, immovable property.’’) 4 

UpjouNn, J., in a reserved judgment, said that it was clear 
that in using the words “ proper law,” ‘disposition’ and 
“devolution ” the draftsman of s. 28 of the Finance Act, 1949, 
had in mind the terms of the old Succession Duty Act, 1853, and 
was following the general scheme of that Act as interpreted in 
the courts. In his lordship’s judgment “ disposition ”’ in s. 28 (2) 
of the Act of 1949 meant a disposition by instrument and 
‘* devolution ” a devolution by law such as kinship, and therefore 
the property passed on-the death of the son under or by reason 
of a disposition, the testator’s will. The test laid down by the 
Act was that of the proper law of the disposition and that was 
essentially a question of the intention of the testator to be 
ascertained upon the true construction of the disposition in the 
light of all the surrounding circumstances. His lordship did not 
accept the submission that the proper law of a testamentary 
disposition must necessarily be the /ex situs; that was not 
true of contracts relating to foreign land and would be inconsistent 


with the observations of Sargant and Lawrence, L.JJ., in 4.-G. 
v. Belilios [1928] 1 K.B. 798, at pp. 821, 827. It was a ques- 
tion of construction of the will and, looking at the will, the 


testator had shown clearly that he wanted everything, afte 
providing for legacies and younger children, to go in one mass 
as capital moneys for the benefit of his English settled estate ; 
that was the strongest possible reason for concluding that he 
intended English law to govern the whole of his dispositions. 
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The South African property ought to be treated for the purpose 
of estate duty as included in the property passing on the death 
of the eldest son. His lordship added that when a summons 
was taken out under s. 3 of the Administration of Justice 
(Miscellaneous Provisions) Act, 1933, and the argument between 
the parties had ranged over a large number of points in corres- 
pondence, it was desirable that the parties should agree the 
points of law upon which they desired to rely at the hearing, 
and that an agreed statement of points of law should be drawn 
up when the matter was before the master. Order accordingly. 
R. Cozens-Hardy Horne (Norton Rose & Co.) ; 
Blanshard Stamp (Solicitor of 


APPEARANCES : 
John Pennycuick, Q.C., and E. 
Inland Revenue). 


[Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 427 


HABEAS CORPUS: REFUSAL OF APPLICATIONS 


BY QUEEN’S BENCH DIVISIONAL COURT: 
APPLICATION RENEWED TO CHANCERY COURT: 
JURISDICTION 


In re Hastings (No. 3) 
6th March, 1959 


Application for a writ of habeas corpus. 


Vaisey and Harman, JJ. 


On 25th July, 1957, the applicant, Edward Thomas Hastings, 
was convicted at Liverpool Crown Court on each count of an 
indictment containing five counts to which he had pleaded not 
guilty. The first count charged him with felony, larceny as a 
bailee, while the other counts were for misdemeanours, counts 
two, three and four charging false pretences and count five 
fraudulent conversion. Separate verdicts were returned in respect 
of each count. The recorder passed a sentence of four years’ 
corrective training ; he did not say “‘ concurrent on each count ”’ 
and the sentence endorsed on the indictment was merely ‘ four 
years corrective training.” The applicant appealed against 
conviction to the Court of Criminal Appeal in respect of the first 
and two other counts; the count for felony was quashed, the 
appeal in relation to the two other counts being dismissed. There 
was no alteration in the sentence. The applicant then applied 
for a writ of habeas corpus on the ground, inter alia, that only 
one general sentence had been passed on him and that, since the 
conviction on the first count had been quashed, there was no 
lawful sentence upon him in existence and he was not lawfully 
detained. The application was heard by a Divisional Court 
on 7th March, 1958 ((1958] 1 W.L.R. 372 ; 102 Sov. J. 232), who 
refused the writ, holding that the words used by the recorder 
amounted to concurrent sentences of four years’ corrective 
training on each count and that accordingly the quashing of 
one count had no effect on the sentence, which remained a valid 
sentence. The applicant made a fresh application for the 
writ to a Divisional Court of the Queen’s Bench Division con- 
sisting of three different judges, contending that he had the right 
to go from judge to judge and from one Divisional Court of 
three judges to another Divisional Court of three different judges ; 
the fresh application being made on exactly the same grounds 
and on the same evidence as in the previous application. That 
application was heard on 4th November, 1958 ((1958] 3 W.L.R. 
768 ; 102 Sov. J. 936), and the court, acceding to an objection by 
the Solicitor-General, held that it had no jurisdiction to hear an 
application which, on the same evidence and on the same grounds, 
had already been decided by the Divisional Court. The applicant 
now applied to a Divisional Court of the Chancery Division. 
The Solicitor-General took a preliminary objection that there 
was no jurisdiction in the Divisional Court of the Chancery 
Division to hear the application ; but he suggested that if, pur- 
suant to s. 46 of the Judicature Act, 1873 (which remained 
unrepealed), one member of the court were to withdraw, the 
remaining member of the court sitting ‘“‘ elsewhere than in a 
Divisional Court might reserve the point for the consideration 
of a Divisional Court .. .’’ Harman, J., accordingly withdrew, 
and the application was then made to Vaisey, J., who reserved the 
point as a proper one to be referred to a Divisional Court. 
Harman, J., returned and the hearing proceeded before the 
Divisional Court thus set up. 


VaIsEY, J., dismissing the application, said that an applicant 
for a writ of habeas corpus in a criminal cause or matter, who 
had once been heard by a Divisional Court of the Queen’s Bench 
Division, could not be heard again, on a renewed application 
made on the same evidence and the same grounds, by a Divisional 





‘ The Solicitors’ Jourr 
Friday, March 20, 1959 


Court of the Chancery Division, because the decision of a Divisiona! 
Court was equivalent to the decision of all the judges of the High 
Court. Since the Judicature Act, 1873, the Courts of the Queen’s 
Bench Division and the Court of Chancery no longer existed as 
separate courts; there was one High Court to which all puisne 
judges were appointed and they were then assigned to do the 
business of a particular division. 

HarMAN, J., said that an applicant had not and never had had 
a right to apply successively from judge to judge of the same 
division other than during the vacation. He concurred respect- 
fully in what Lord Parker, C.J., said at the end of his judgment, 
namely, that it seemed a pity that, this being a criminal case, 
there was no appeal. 

APPEARANCES: Neil Butter (Official Solicitor); Sir Harry 
Hylton-Foster, Q.C., S.-G., and Rodger Winn (Treasury Solicitor). 


[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [2 W.L.R. 454 


Queen’s Bench Division 


CO-OPERATIVE TRADING SOCIETIES: 

TION AWARD: RESTRAINT OF TRADE: 
UNION 

Birtley and District Co-operative Society, Ltd. v. Windy 

Nook and District Industrial Co-operative Society, Ltd. 

(No. 2) 

16th December, 1958 


ARBITRA- 
TRADE 


Streatfeild, J. 

Action. 

The plaintiffs and the defendants were both co-operative 
trading societies and members of the Co-operative Union, Ltd. 
A dispute having arisen as to their respective trading areas, 
the matter was referred to arbitration under r. 10 of the union’s 
rules and an award was made in favour of the plaintiffs, providing 
that co-operative services should be provided exclusively by 
them in a specified area. Before the final award was made 
the defendants terminated their membership of the union and 
refused to accept or be bound by the award. The plaintiffs 
then brought an action claiming a declaration that the award 
was binding on the defendants. The defendants alleged, iter 
alia, (1) that if r. 10 constituted a valid submission entitling the 
arbitrators to make an award affecting the defendants’ conduct 
after ceasing membership, the contract between the parties con- 
tained in the rules of the union, in particular r. 10, was an un- 
reasonable restraint of trade, contrary to public policy and illegal 
to the extent that it imposed on the defendants restrictions after 
they had ceased membership of the union; and (2) that the 
union was a trade union within the meaning of the Trade Union 
Acts, 1871-1913, and therefore s. 4 of the Act of 1871, which 
provided that the court should not entertain actions for the breach 
of any agreement between members of a trade union as such, 
concerning the conditions on which any members for the time being 
of such trade union should or should not sell their goods, transact 
business, employ or be employed, barred the action. A trade 
union was defined as ‘‘ any combination . . . for regulating the 
relations between masters and masters, or for imposing 
restrictive conditions on the conduct of any trade or business, 
whether such combination would or would not, if the principal 
Act had not been passed, have been deemed to have been an 
unlawful combination by reason of some one or more of its 
purposes being in restraint of trade.”’ 

STREATFEILD, J., said that as to the first defence neither 
r. 10 nor any other rules, by themselves, could possibly constitute 
a restraint of trade. The rule, which merely enabled a dispute to 
be settled in a particular way, did not of itself restrain anyone. 
It was not until the award was made that anyone could be 
restrained, and possibly neither party might be. There was 
nothing on the face of the award to indicate that it was an un- 
reasonable restraint of trade against the interest of the parties 
or the public. His lordship was not entitled to look behind the 
award and become in effect an appellate tribunal from the 
arbitrators. The defendants were not being restricted from 
carrying on business as they did before 1956, but it was not 
unreasonable in the interests of economical co-operative trading 
and in the interests of the public to prevent their extension to an 
adjacent area. As to the second defence, the plaintiffs’ first 
point in answer to that was that the Co-operative Union, Ltd., 
was not ‘‘a combination for regulating the relations between 
masters and masters.’ The fact that it consisted of member 
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gcieties Who could only carry on their business by employees 
did not make it a combination of masters, nor, under s. + of the 
Act of 1871, an agreement between members of a trade union as 
The plaintiffs contended that it was simply a combination 
Their second point 
The objects 


such. 
of traders; as to that his lordship agreed. 
was that the union was not “‘ imposing "’ anything. 
of the union were to carry on the specified activities with a view 
to propagating co-operative principles and ideas and organising 
co-operative work, with a view to the ultimate establishment of a 
co-operative commonwealth. By the union’s rules no society 
could be admitted as a member unless it was already one which 
had for its object the promotion of co-operative principles and 
ideas. Therefore, it was contended that the union did not 
impose on its members anything which was not there already. 
Its object was to encourage, not to impose, basic ideals on those 
who already had them, and to assist in their organisation. In that 
also, in his lordship’s judgment, the plaintiffs were correct. 
thirdly, it was submitted that even if r. 10 imposed restrictive 
conditions, it was not a ‘‘ principal object ” as required by s. 2 (1) 
of the Act of 1913. Arbitration was not a principal object of a 
federation of societies believing in the same trading ideal, the 
main aim of which was to distribute profit among its customers. 
It was purely ancillary to the principal object that, in default of 
local settlement, disputes were to be settled by arbitration. 
No society joined the union for the purpose of benefiting by 
arbitration. His lordship agreed that arbitration was not a 
principal object ; indeed, his lordship did not think it was an 
object at all in itself, so much as mere means of achieving the 
principal objects of the union. Accordingly, the Co-operative 
Union, Ltd., was not a trade union, and the plaintiffs were entitled 
to the declaration asked for. 


APPEARANCES : Sir Frank Soskice, O.C., and Rk. A. MacCrindle 
(Herbert Reeves & Co., for William Mark Pybus & Sons, Newcastle- 
upon-Tyne) ; Gerald Gardiner, Q.C., and Alan S. Orr (Sharpe, 
Pritchard & Co., for Watson, Burton, Booth & Robinson, Newcastle- 


upon-Tyne),. 
[Reported by Miss C, J. Exits, Barrister-at-Law] [2 W.L.R. 415 


ROAD TRAFFIC: SPECIAL TYPE OF VEHICLE: 
NUMBER OF ATTENDANTS REQUIRED 


Dixon v. B.R.S. (Pickfords), Ltd. 
Lord Parker, C.J., Donovan and Ashworth, J J. 
3rd February, 1959 
Case stated by the Leeds stipendiary magistrate. 


The defendants, the owners of a Scammel and a Leyland 
tractor, were charged with two offences against the provisions 
of art. 18 (1) of the Motor Vehicles (Authorisation of Special 
Types) General Order, 1955, in that they unlawfully used these 
two vehicles, whose loads each exceeded 9 feet 6 inches, 
without having at least three persons, inclusive of the driver or 
drivers, in attendance on each vehicle as required by the article. 
The two tractors with four men in attendance including their 
two drivers were transporting a large steel cylinder, from each 
end of which two metal girders were attached to bogies which, 
in turn, were attached to the tractors at each end of the load. 
The magistrate held that this arrangement for transporting the 
cylinder formed one vehicle and load within the meaning of the 
article and dismissed the informations. The prosecutor appealed. 


Lorp Parker, C.J., said that in his opinion it was quite 
impossible to read the word “ vehicle’? where it occurred in 
art. 18 as, in effect, meaning vehicles or a combination of vehicles. 
Such a construction not only did violence to the language actually 
used, but it was to be contrasted with other provisions in the 
articles which explicitly provided either for vehicles or for a 
combination of vehicles. It was to be observed that in s. 17 (1) 
of the Road Traffic Act, 1930, it was provided: ‘“‘ In the case 
of heavy locomotives and light locomotives, two persons shall 
be employed in driving or attending the locomotive whilst 
being driven on any highway.”’ Therefore, the Act under which 
this order was made was dealing with a case where a single 
vehicle might well have more than one driver. Accordingly, 
on the plain reading of art. 18, one must consider, not a combina- 
tion of vehicles as included within the words ‘any vehicle,”’ 
but give “‘ any vehicle ” its ordinary meaning which clearly in this 
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article covered, not merely a vehicle which was a motor-propelled 
vehicle, but also a trailer itself. Accordingly, the case should 
go back to the magistrate to consider the matter afresh. 


DoNOovAN and AsHworTH, JJ., agreed. Appeal allowed. 


APPEARANCES: jf. P. Widgery, QO.C., and Alan Fletche: 
(Sharpe, Pritchard & Co., for Town Clerk, Leeds); John May 
(Goldingham, Wellington & Co., for Morrish & Co., Leeds). 


{Reported by J. D. Pennincton, Esa., Barrister-at-Law] [1 W.L.R. 301 


Probate, Divorce and Admiralty Division 


LIMITATION OF LIABILITY: FORM 
OF DECREE 
The Liverpool 


ADMIRALTY : 


Karminski, J. 20th January, 1939 


Summons adjourned into open court. 

The plaintiffs obtained a decree limiting their liability to damages 
in respect of a collision between their vessel, the Liverpool, and 
the Ousel. The decree followed the wording of the form in 
Appendix Q in the Annual Practice. The Mersey and 
Harbour Board, who had a claim in respect of the raising and 
removal of the wreck of the Ouse/, sought to share in the limitation 
fund of the Liverpool. The owners of part of the cargo laden on 
board the Ousel objected to the claim of the board on the ground 
that the decree only limited the plaintiffs’ liability in relation to 
claims in respect of loss of, or damage to, vessels, goods, mer 
chandise, or other things, and that the board’s claim was not 
such a claim. The plaintiffs on a summons asked that the 
decree be amended to allow them to limit their liability to damages, 
including any loss or damage caused to property or rights of any 
kind, whether on land or water, or whether fixed or movable, and 
in the alternative sought a further decree limiting their liability 


Docks 


in these respects. 

KARMINSKI, J., said that the difficulty had arisen through the 
form set out in Appendix O to the Annual Practice (1959), p. 2501, 
and which was referred to in R.S.C., Ord. 55H. The form was 
probably derived from one of the early editions of Roscoe's 
Admiralty Practice, and might have been in use for many years 
under earlier Merchant Shipping Acts; but, although the 
Merchant Shipping Act, 1900, widened the scope of limitation 
expressly, the existing form of limitation decree still seemed 
to be in use, although it was probably designed to meet earlies 
Acts. It was right to point out that the rules expressly stated 
that the form as set out in the Appendix could be varied ; but, 
in practice, it had been very constantly used. Possibly the form 
might be re-examined with a view to being redrafted and applied 
in a rather wider form in the future. His lordship had been asked 
to amend the decree. To do that he would have to act under the 
limited provisions of the slip rule, R.S.C., Ord. 28, r. 11. But 
it could not be said that there had been any clerical error here 
and mistake or omission did not come within” the rule rhe 
proper way to deal with the matter was to give leave to appeal 
out of time against the decree of the district registrar. His 
lordship would, therefore, give that leave, and allow the appeal 
by adding to the decree the words “ or any loss or damage caused 
to property or rights of any kind, whether on land or on water, 
or whether fixed or movable, by reason of the improper navigation 
or management of the Liverpool.” Appeal allowed. 


APPEARANCES: Roland Adams, QO.C., and Larry Shee: 
(Batesons & Co., Liverpool); J. V. Natsby, O.C., and G. N. i 
Boyes (R. H. Bransbury, Dock Solicitor, Liverpool R. FF. Stor 


(Weightman, Pedder & Co., Liverpool); H. WV. Brandon (Waltoi 


& Co.). 

(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 297 
DIVORCE: LEGAL AID: CERTIFICATE: DISCHARGE : 
PLEADING: REASONABLE RELIEF IN IMPROPER 
ASSOCIATIONS: EVIDENCE OF CONDUCT ON 

WHICH BELIEF BASED 
Nevill v. Nevill 
Sachs, J. 13th February, 1959 
Defended suit. 
A wife, who had obtained a civil aid certificate, presented a 
petition for divorce on the ground of her husband's adultery and 
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cruelty, the latter consisting, inter alia, of alleged false accusations 
by the husband of improper association with other men. The 
husband, by his answer, denied the cruelty, admitted the alleged 
accusations, but said that he, at all times, reasonably believed 
them to be true, and cross-prayed for a decree on the ground of 
the wife’s adultery, which the wife, by her reply, denied. 
Immediately before the hearing the wife disclosed, for the first 
time, that she had in fact committed adultery. On an application 
by her counsel for leave to make the appropriate amendments in 
the pleadings, counsel for the husband submitted that the 
circumstances were such that the court should, in the exercise 
of its power under reg. 11 (4) of the Legal Aid (General) 
Regulations, 1950, discharge the wife’s civil aid certificate. 


Sacus, J., referred to the facts, gave leave to amend and, 
holding that it was impossible to suppose that the Legal Aid 
committee, even if in possession of the full facts of the wife’s case, 
would have refused to grant her a civil aid certificate, said that 
reg. 11 (4) of the Legal Aid (General) Regulations, 1950, was one 
in regard to which the court would only, as a rule, give an 
immediate decision in clear cases. Either it was clear that for 
one reason or another the cause was not one in which there was 
any real likelihood of The Law Society revoking the certificate, 
in which case it was obviously, from the point of view of costs, 
right that the cause should proceed, and that any application 
should be rejected; or, in the alternative, as in a contract case, 
when the legally assisted plaintiff had to face, in the witness-box, 
the plain fact that the document on which he was proceeding was 
to his knowledge at all material times, forged, it would equally 
be idle to think for a moment that The Law Society would do 
anything else but revoke the certificate : in that case the obvious 
course would be for the court to take advantage of its powers 
under reg. 11 (4). In the present case it seemed abundantly 
clear that the right course was to reject the application and, 
accordingly, no question of an adjournment, which was bound 
to involve undue additional costs, for The Law Society to consider 
the position arose. [The hearing continued during the course of 
which it was proposed to lead evidence given by an enquiry 
agent on behalf of the husband that the wife was guilty of the 
improper associations alleged. Upon objection the court refused 
to allow the evidence to be given, Sachs, J., saying that the effect 
of the pleadings was that there was no affirmative allegation of 
improper conduct or of any facts which could constitute improper 
conduct. If it was desired, in answer to an allegation of false 
accusations of adulterous, immoral or other improper conduct, 
to adduce evidence that the wife was in fact guilty of such 
conduct, this could not be done by alleging belief in the truth of 
the allegations and, stopping short of alleging that truth, relying 
on the general traverse. The actual facts alleged must be 
specifically pleaded. His lordship, concluding his judgment, 
pronounced a decree nisi in favour of the wife and rejected the 
cross-prayer of the husband’s answer. 

APPEARANCES: James Comyn (Collyer-Bristow G Co., for 
Bird & Lovibond, Uxbridge) ; Anthony Cripps, O.C., and G. F. B. 
Laughland (Edward Mackie & Co.). 


{Reported by Miss ELatne Jones, Barrister-at-Law] 


[1 W.L.R. 320 
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Restrictive Practices Court 


TERMINATION OF PRICE FIXING AGREEMENT; 
ADMISSION AND UNDERTAKING : PROCEDURE AND 
FORM OF ORDER 
In re British Constructional Steelwork Association’s 
Agreement 
Devlin, J. (President), Upjohn and Pearson, JJ., Sir Standford 
Cooper, Mr. W. L. Heywood, Mr. W. Wallace and Mr. W. G, 
Campbell. 2nd February, 1959 

Reference. 

At the date of reference to the court a trade association’s agree. 
ment was in two parts ; the first part amounted to an agreement 
between the members of the association to bring into effect a price. 
fixing scheme, and the second part consisted of a number of 
recommendations. After the date of the reference, but before 
the hearing, the association terminated the price-fixing scheme in 
the first part of the agreement ; they also withdrew the recom. 
mendations and replaced them by seven new recommendations, 
three of which related to standard forms of contract and four 
to agreements made by the association with particular customers, 
which recommendations they sought to justify under s. 21 (1) (6) 
of the Restrictive Trade Practices Act, 1956. During the hearing 
the association intimated that it was prepared to give an under- 
taking not to revive the price-fixing agreement or to introduce 
a similar agreement without giving twenty-eight days’ notice 
to the registrar, and the registrar, after evidence had been called 
in justification of the recommendations, invited the court to 
adjourn so as to permit a representation to be made to the 
Board of Trade so that the board might give directions under 
s. 12 (1) of the Act authorising him to remove the particulars 
of the recommendations from the register as being of no sub- 
stantial economic significance. The court adjourned, and the 
Board of Trade having given such a direction, particulars of the 
recommendations were removed from the register. All that 
remained on the register, therefore, were particulars of the 
terminated price-fixing scheme in the first part of the agreement. 
The association stated that it would raise no objection to a 
recital in the court’s order that it was not prepared to defend 
the proceedings, from which it would follow that the restrictions 
on the register were contrary to the Act. 

DEvLIN, J., said that the court did not have power to declare 
whether restrictions were void; they had power to declare 
restrictions contrary to the public interest whence it followed 
by virtue of s. 20 (3) that they were void. The order of the court 
therefore should include a recital that the first part of the agree- 
ment had been terminated, of the admission by the association 
and that no evidence was offered, and should declare that the 
restrictions contained in it were contrary to the public interest. 
As to the undertaking, the registrar should make formal application 
for an order in the terms of s. 20 (3) (a) and (b), when, upon the 
undertaking being given, by consent, no order would be made 
upon that application. Order accordingly. 

APPEARANCES :! B. J. M. MacKenna, Q.C., and D. A. Gram 
(Bristows, Cooke & Carpmael); J. R. Cumming-Bruce (Treasury 
Solicitor). 





[1 W.L.R. 306 


{Reported by Miss J. F. Lamp, Barrister-at-Law] 


NEWS 


Honours and Appointments 


Mr. Evan Roperic Bowen, Q.C., has been appointed chairman 
of Montgomeryshire Quarter Sessions. 

Mr. Jos—EPH DoNALDSON CANTLEY, Q.C., has been appointed 
Recorder of Oldham Borough Council. 

Mr. Isaac EMANUEL HyatTAti has been appointed Puisne 
Judge in Trinidad and Tobago. 

Mr. HuBertT BriAN LEAKE has been appointed town clerk of 
Tamworth Borough Council in succession to Mr. Henry Wood. 


Mr. PHILip LoscOMBE WINTRINGHAM OWEN has been appointed 
deputy chairman of Montgomeryshire Quarter Sessions. 


Mr. HERBERT CEcIL RiGpy, solicitor, of Sandbach, has been 
appointed chairman of the governors of Sandbach School. 


Mr. RayMOND WALTON, barrister-at-law, has been appointed 


a member of the Law Reform Committee in succession to 
Mr. Neville Gray, Q.C. 
Mr. RicHArD LEIGH Woop, solicitor, of Moshi, Tanganyika, 


has been elected chairman of Moshi Town Council. 
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